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AKTyanbHble NPO6EMbI KOHCTUTYLIMOHHOIO NPaBoOCyaust

M. Maxmygos

lNpeacenarens KoHctutyumoHHoro Cyaa
Pecnybnvku TapxukmuctaH, akagemvk AH PT,
A.10.H., npogeccop

A. Abgynnaes
Cyabsi KoHcTtutyumoHHoro Cyna Pecriybnviku TagkuknCcTaH,
3acnyxxeHHblili topucT Pecriybnvku TamknkucTaH

KoHcTuTyunoHHbi Cyp,
Tap)XuUKuctaHa - He3aBMCUMbIN OpPraH
cyaneO6HoOM BacTu

B coBpemMeHHOM pasBMBaKOLWMMCH MUPE CIOXHO npeacra-
BUTb AEMOKPATNYECKOE U CYBEPEHHOEe roCyAapCcTBO, rAe He Cy-
LLEeCTBYET KOHTPOJIb 32 KOHCTUTYLIMOHHOCTbIO HOPMaTUBHbIX aK-
TOB, MNPUHUMAEMBbIX YNOJHOMOYEHHbLIMW OpraHamMmm rocynap-
CTBEHHOW BnacTu. lNocne nprnobpeTeHns rocyaapCTBEHHON He-
3aBncnmMocTun B Pecnybnuvke TagKMk1UCTaH, Kak 1 B APYrux rocy-
[apcTBax NOCTCOBETCKOrO MPOCTPAHCTBA OOHUM U3 KIHOYEBbLIX
HanpaBfeHU B OCYLLECTBEHUN KOHCTUTYLIMOHHOMN 1 cyaebHom
pedopMbl B CTpaHe CTasio CTAHOBJIEHNE U Pa3BUTUE UHCTUTYTA
KOHCTUTYLMOHHOIO KOHTPOJIS. [1OCKOMbKy peanusaums Ha npak-
TUKE NPpUHUMNA pasaenieHns BnacTter B COOTBETCTBUM CO CTaTb-
én 9 KoHcTutyuum TagKnkmcTaHa 1 BOMIOLLEHNE B XNU3Hb UOeun
NpPaBOBOro rocyaapcTBa HenocpeacTBEHHO 3aBUCHAT OT TOro,
HaCKONbKO 3 PEKTUBHO OyOeT OEeNCTBOBATb MEXaHU3M OXPaHbl
1 HernocpeacTBeHHoOro aenctema OCHOBHOro 3akoHa CTpaHbl U
Oynet obecrneyeHa KOHCTUTYLIMOHHAS 3almMTa NpaB U CBOOOA ve-
JfloBeKa v rpaxgaHuHa.

Oco3HaBasi BaXXHOCTb JAHHOIO AEeMOKPaTUYEeCKOro MHCTUTY-
Ta, B TamXMKUCTaHe, Kak 1 BO MHOIMMX COBPEMEHHbIX FOCYyAapCTB,
B LEnax 3awmtbl, obecnevyeHnss BEPXOBEHCTBA U Henocpen-
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CTBEHHOro gencteus KoHCTUtyuum Pecnybnmku TagKnkUcTaH m
3awmThl Npae 1 cBoOO, YenoBeka 1 rpaxxgaHnHa 6bin obpa3oBaH
KOHCTUTYUMOHHBIN Cya, Kak MHCTUTYT KOHCTUTYLIMOHHOIO NpaBo-
cyaomsa 1 onpepeneHa ero pofib Kak HEOTbEMJIEMOI0o 3N1EMEHTA
CUCTEMBbI CAEPXKEK N MPOTMBOBECOB.

MHCTUTYT KOHCTUTYLIMOHHOIO npaBocyaus B Pecnybnuke Tan-
XUKNCTaH, OCYLUECTBNSIOWNIA CBOIO AEATENbHOCTb HA OCHOBE
KOHCTUTYLIMOHHOIO CyA0MpPOn3BOACTBA, ABNSETCH OTHOCUTENBHO
MONOAbIM, MO CPABHEHUIO C aHaNOMMYyHbIMW OpraHamMm NocTCo-
BETCKOro NpoCTpaHCTRa.

B Hos16pe 1995 roma 6bi1 NPUHAT KOHCTUTYLMOHHBIA 3aKOH
Pecnybnuku TapxumkuctaH «O KoHcTtutyumoHHom Cyne Pecny0-
mkn TagkuknctaH» 1 nadpaxsl cyapy KoHctutyumoHHoro Cyaa.
C sTolh paTbl HauMHaeTcs aeaTenbHoCTb KoHCTUTyumoHHoro Cy-
na Pecnybnukm TagXukKncTaH.

YupexaeHne KoHcTuTyumoHHoro Cyna TecHO CBA3aHO C nep-
Boli KoHCTUTyumern HedaBucuUMOro TagkunkucTaHa, NpUHATON 6
HOs6ps 1994 ropa nyTém BCceHapoaHOro pedeperHayma.

BrnepBble B MCTOPUM HOBOW rOCYOAPCTBEHHOCTU Ta[XWKOB
KoHCTUTYLMS B rnaBe BOCbMOI, MOCBSALLEHHOM cyaebHOoW BNacTu,
yupenuna KOHCTUTYUMOHHbIN Cyf, B Ka4eCTBE BbICLLErO CynebHo-
ro opraHa.

CornacHo ctatbe 10 Hawe KoHcTuTyunmn «<KoHcTutyums Taa-
XUKMUCTaHa o0bnagaeT BbiCLUEN IOPUANYECKON CUMOW, €€ HOPMBbI
VMEIOT NpsiMOe AeNCTBME. 3akOHbl U Opyrve NpaBOBble aKThl,
npoTueopeyvalme KOHCTUTYLUK, He UMELIOT IOPUONYECKON CUTbI».
MmMeHHO npsiMoe aencTBre HopM KOHCTUTYLMM 1 obecrnedyeHne
BEPXOBEHCTBA 3TUX HOPM NOTPeOOBaNO CO3aaHUS cneyuanbHO-
ro, NMOJIHOMOYHOr O, HE3ABMUCUMOro U 6ECNPUCTPACTHOIO OpraHa,
KOTOPbIA MOT Obl BbINMOJIHUTL 3Ty BECbMa BaXKHYIO 3a4a4y.

KoHcTutyumsa Pecnybnukn TamkMKUCTaH, Kak U B APYrux Lu-
BUIM30BAHHbIX TOCYAapCTBax Mupa, onpenenss Leflb Hallero
obuiecTBa B CO34aHNN OEMOKPATUYECKOro, NPaBoBOro U CBETC-
KOro rocyfapcTBa, onpenenseTr Mecto 1 posib KOHCTUTYUMOHHO-
ro Cyna B 3ToM 00LLECTBE 1 TOCYyJapCTBE, B CUCTEME BbICLLUMX FO-
CYOAPCTBEHHbIX OPraHoB.

Ona peanunzaumm uenenn n 3apad KoHctutyumoHHoro Cyna
KoHCTUTyums Hagenuna ero WmpoKnMmn nofiHoMounsamu. MNpexae
BCEr0, K 3TUM MOJIHOMOYMSM OTHOCUTCS OnpeaenieHne cooTBeT-

AKTyanbHble NPO6EMbI KOHCTUTYLIMOHHOIO NPaBoOCyaust

CTBUS1 3aKOHOB, APYrvxX NpaBoOBbIX akTOB [MapnamMmeHTa v ero na-
naTt, NpaBoBbIX akTOB [1pe3ngeHTa, NpaButensctea, BepxoBHOro
Cyna, BbiCLLIEro 3KOHOMUYECKOrO Ccyaa U APYrux rocyaapCTBEH-
HbIX 1 OOLLLECTBEHHbIX OPraHOB, HE BCTYMUBLUMX B 3aKOHHYIO CUSTY
norosopoB TapxukucTtaHa KoHcTuTyumn. Takoe nonoxexme Oc-
HOBHOro 3akoHa JAaET BO3MOXHOCTb 06ecrneyeHnss COOTBETCTBUS
HOPMATUBHbIX akTOB, MPUHUMAEMbIX AAHHBLIMU OpraHamMu 1 o0bs-
3aTesNibHbIX K MCMOJIHEHMIO KOHKPETHbIMWU N1uamMm, rocyaap-
CTBEHHbIMW OpraHamMu, yupexneHusamm n opraHndaumnsamm, KoHc-
TnTyumn. OTCcroga HOpMbIl, OEACTBYOLME B 0OLECTBE 1 onpeae-
naowpme npaea U 0653aHHOCTU FrpaxaaH, Y4pexaeHunin n opraHm-
3aunii, ooMKHbI cooTBeTcTBOBaTh OCHOBHOMY 3akOHYy rocynap-
ctBa. Takas nesatenbHocTb KoHCcTUTYyumMoHHOro Cyna HanpasneHa
Ha TOPXXECTBO Npaea, CNpaBenIMBOCTU U 3aKOHHOCTU B 0OLLECT-
BE, Ha TO, 4TOObI YenoBeky OblM obecneyeHbl BnaronpusATHbIE
YCNOBUS XU3HN N CBOOOAA AEATENbHOCTH.

Opyroe nonHomoune KoHcTuTyumoHHoro Cypna, 3akpennén-
Hoe B KOHCTUTYUMK, - 3TO pa3peLleHne CNopoB Mexay rocyaap-
CTBEHHbIMW OpraHamMu rno BOMpPocy Mx komneTteHunun. Kak 6bi1o
OTMEUYEHO BblIlLIE, OCHOBbI OpraHM3aunn U OeaTenbHOCTU rocyaap-
CTBa 1 ero opraHoB oTpaxeHbl B OCHOBHOM 3akoHe. Mx ocyulec-
TBNeHMe TpebyeT, 4TOObl KaXabli rOCYAapCTBEHHbIN OpraH ca-
MOCTOSITENIbHO AENCTBOBaN B npeaenax CBOEN KOMMNETEHLUM.
CamocTtoaTtenbHas 1 adpdekTMBHAA AeATeNbHOCTb rocyaap-
CTBEHHbIX OPraHOB CNOCOOCTBYET NPOABUXEHNIO OOLLIECTBA Bre-
pPEn, CNOKOMNCTBUIO U MNOPSIAKY, YAYYLLEHUIO XU3HM Yenoseka. o-
3TOMY O4YEHb BaXHO NpaBuiibHOE onpeneneHne KOMMNeTEHLNN ro-
CYOAPCTBEHHbIX OPraHOB NPV BOSHUKHOBEHUN MEXY HUMU CMo-
pa. 9To Takxke crocobcTByeT aPPEeKTUBHON peanm3aumm nNpuH-
umMna pasgenenns BnacTen, KOTopbii 3akpenneH B Hawen KoHc-
TUTYUMN.

OTUM He ucYepnbIBAETCS KPyr NONHOMOYNM KOHCTUTYLIMOH-
Horo Cypa. CornacHo ctatbe 89 KoHcTuTyumm KOHCTUTYUMOH-
HbI CyQ, MOXET OCYLLECTBAATb U Apyrve NnosHoOMOouYusl, onpeae-
NeHHble KOHCTUTYUMEn n 3aKkOHaMMN.

Cnenyet oTMeTUTb, 4TO KOHCTUTYUMOHHLIM Cyf OCyLecTBs-
€T NMpPaBOo3alUUTHYIO OYHKLMIO, KOTOpasi COCTOUT B paspeLueHnn
nen, noaBenoMCTBEHHbIX KoHCTUTyuuoHHomMy Cyny. KoHcTuTy-
umoHHbIM Cya TagkukncTaHa peanuayeTt NpaBo3alUnTHYO QyHK-
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L0 NPU PacCMOTPEHUU OeN N0 KOHCTUTYLIMOHHBIM Xanobam,
korga KoHCTUTyumoHHbin Cya npu3HaeT HEKOHCTUTYLMOHHbIMU
MOJIOXEHMS 3aKOoHa, TEM CaMbIM NPeKpaLLaeT HapyLLUeHWe npaB U
cB0OOOM, He TONbKO CyObekTa 0bpalleHns B KOHKPETHOM Aefne, HO
1 HeonpeaeneHHoro kpyra nuu, obnagaroLero sTMMm KOHCTUTY-
LIMOHHBIMW NpaBamu.

JaHHOE NooXeHne CBUAETENbCTBYET O TOM, YTO YHUBEPCaAlb-
HOCTb KOHCTUTYLIMOHHBIX HOPM 1 MHOIOYPOBHEBbIM XapakTep unx
MpaBOBOro PeryimpoBaHns No3BONSAIOT KOHCTUTYLMOHHOMY Mpa-
BOCYANIO, KOTOPOE OCYLLECTBASETCS B MOPSAKE KOHCTUTYLIMOHHO-
ro Cyoonpov3BOACTRa, 3alUMLLATbL NPABOBbLIE MPUHLMIMbI KaK He-
0b6x0auMble AOMNONMHEHNS MO3UTUBHOIO nMpasa. CaMo CNI0BO KOHC-
TUTYLUMOHHOE CYyOO0oNpPOn3BOACTBO MOHUMAETCH KakK YPerynmpo-
BaHHas HOPMaMM KOHCTUTYLMOHHOIO 3aKoHOOATeNlbCTBa COBO-
KYMHOCTb MPOLLecCyasibHbIX OENCTBUM U KOHCTUTYLIMOHHBIX MPO-
LleccyasbHbIX MPABOOTHOLLEHUI, KOTOPbIe CKNaabiBalOTCA Mexay
KoHcTuTyuuoHHbiM Cyoom 1 gpyrumm cyobektammn obpalleHus
npwv PaCCMOTPEHUM 1 paspeLleHn NoABEeAOMCTBEHHbIX AeN.

MpenocTtaBneHHble KoHcTUTyumoHHoMy Cyny Pecnybnukum
TagXUKUCTaH NONHOMOYMS B 061aCTU KOHCTUTYLIMOHHOIO KOHT-
PO NO3BOAKAOT FOBOPUTL O HEM, KakK O LIEHTPaSIbHOM 31IEMEHTE
rocyaapCTBEHHOr0 NMPaBO3aLLUTHOrO MexaHM3mMa, Npu3BaHHOro
Ha cCaMOM BbICOKOM MONIMTUKO-NMPABOBOM YPOBHE 0bOecneynTb
npsmMoe aenctene Hopm KOHCTUTYLMM CTpaHbl 0 npaBax 1 cBoOO-
[ax YyenoBeka 1 rpaxaaHuHa.

B cootBeTcTBUM ¢ KOHCTUTYUMOHHBLIM 3aKOHOM «O KOHCTU-
TyumoHHoMm Cyne Pecnybnuku TagxuknctaH» KOHCTUTYLIMOHHBIN
Cyn, npeactaBnseT coboit He3aBUCUMbI opraH cyaebHon Bnac-
TV, OEATENbHOCTb KOTOPOr0 OCYLLECTBASETCS HA OCHOBE NPUHLN-
MOB CAMOCTOATENIbHOCTU, KONIErNMasiibHOCTU, OTKPbLITOCTU, COCTS-
3aTebHOCTM N pPaBHOMPaBUSA CTOPOH, KOTOPbIA OCYLLIECTBASET
CBOM BJIACTHbIE MOJIHOMOYUS MOCPEACTBOM KOHCTUTYLIMOHHOIO
cynonpousBoacTea. lNMpakTuyeckn nioboe aeno, paccMmarpuBae-
Moe KoHcTuTyumoHHbiM Cynom Pecnybnuku TagkukmucTaH, Tak
WM nHade 3aTparmeaeT npobnemsbl, CBA3aHHbIE C peanu3aumen
npaB 1 cBoOOA, rpaxaaH. Mo4yTy Bce nocTynaoLme B JaHHbI Op-
raH KOHCTUTYLIMOHHOIO KOHTPOJIst 0OpaLLLEeHNs OT CYOBLEKTOB, UMe-
IOLLIX HA TO NPaBO, CBA3aHbl C HApyLLEeHWeM npaB 1 cBOOOM, 4eno-
BEKa 1 rpaxgaHnHa HopMamMu rnpaBOBbIX akTOB.

AKTyanbHble NPO6EMbI KOHCTUTYLIMOHHOIO NPaBoOCyaust

3a Bpemsa ceoen aeatenbHocTu KoHCTUTYUMOoHHbINM Cya, pac-
CMOTPEN BOMPOCHI, KOTOPbIE CbIFrPaav BaXHYO POSb B YKpernne-
HWM HOBOW rOCYAapPCTBEHHOCTU B TaXXMUKNCTaHE, KOHCTUTYLMOH-
HOI 3aKOHHOCTM, 3aLUMTLI NpaB 1 cBOOOA Yenoseka. Tak, nocTa-
HoBNeHnem KoHcTuTyumoHHoro Cyaa 6bi1 NpU3HaH HEKOHCTUTY-
LMOHHbIM 1 yTpaTun cuny Ykas lNMpeangnyma BepxosHoro CoeTa
Pecnybnuku TapxumkmuctaH ot 15 Hoabpsa 1993 roga o npuocTa-
HOBNEHUN OENCTBUS psga ctaTtein YronoBHO-MPOLUECCYasbHOro
Kopekca Pecnybnukm TagxnkmcTtaH. 3TM ykasom 3anpeLlanoch
ob>xxanoBaHue B CyAe apecTa UM NpoaJieHns cpoka coaepXaHus
non, cTpaxen n cynedbHoM NpoBepkn 0OOCHOBAHHOCTU apecTa.
MocTtaHoBneHne KoHcTuTyumoHHoro Cyaa aano rpaxnaHam BO3-
MOXHOCTb BecrnpenaTCTBEHHOro obpalleHnsa B cyn No OaHHbIM
BOMpOCaM.

Opyrum noctaHoBnenmem KoHctutyumoHHoro Cyna Pecny6-
nmku TagknkmctaH npotmeopedallen KoHeTutyumm Gbina npus-
HaHa HOpMa TPyAOBOro 3akOHOAATENbCTBA, 3arnpeliaBslias on-
pefeneHHolr kateropum paboTHMKOB rocyaapCTBEHHOMO annapa-
Ta, a TaKKe CyabsiM, MPOKypopaMm, UX 3aMeCTUTENSM 1 MOMOLLHA-
KaMm, cnegoBaTensiM NpoKypaTypbl 06palaTbCs B CyA MO BOMpPO-
caM yBOJIbHEHUS C PaboTbl M MHBIM TPYO0BbLIM Criopam. ATu BOr-
POCbl paHee paccMaTpPUBaINCh TOJIbKO BbILLECTOSALLMMN OpraHa-
MW B Nopsiake NoAYMHEHHOCTU. Tenepb Bce paboTHUKM rocyaap-
CTBEHHbIX CTPYKTYP MOryT 006paTuUTbCH B CYA 32 3aLMTON CBOUX
TPYOOBbIX NPaB.

Cnepytowmm noctaHoBneHmem KoHctutyumonHoro Cypa Pec-
nyonnku TamkukncTaH psag ctaten MpaxaaHCKoro npoLleccyarb-
Horo kogekca Pecnybnukmn TagKnkmMcTaH Obli NPM3HaH HEKOHCTU-
TYUMOHHBIM U YTPATUBLUUM CUiy. 3TO OblN TE€ CTaTbW, COrNaCHO
KOTOPbIM CTOPOHbI U APYIME NMLA-y4aCTHUKKN MpOoLLecca NNLanuch
npasa 06>kafoBaHUS 1 ONPOTECTOBAHNS PELLEHNIA 1 ONpeaeneHnn
BepxosHoro Cypa Pecnybnuku TamkuKucTaH, BbIHECEHHbIX UM
npy PacCcMOTPEHUM AEeN N0 NEPBOW MHCTaHUMK. [JaHHOe mocTa-
HOBJIEHME [ano CTOPOHAM 1 APYrMM yHacTHMKaM npouecca npaso
o6>xanoBaHus 1 MPUHECEHMS KacCaLMOHHOMO NPOTEeCTa Ha peLle-
HUs 1 onpenenernsa BepxosHoro Cyna Pecnybnuku TamknknctTaH
npu pacCMOTPEHUM AeN N0 NEPBO UHCTAHLNN.

Takxe noctaHosneHnem KoHctutyumoHHoro Cyaa Pecnybnun-
kn TamkmkmucTaH 6bina npuaHaHa He cooTBeTcTBytowWwEen KoHeTu-

[
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Tyummn ctatbs 181 X039MCTBEHHOIO NMPOLECCYyanbHOMO Koaekca
Pecnybnuku TagxnkmcTaH B 4acTWM HenpeaocTaBlieHUss CTOPO-
HaM 1 Opyrum y4acTHUKaM npoLecca rnpasa NMpPUHECEHUS Xano-
Obl Ha BCTYNMBLUME B 3aKOHHYIO CUJTy PELLIEHUS 11 MOCTaHOBNEHUS
3KOHOMMUYECKUX CyOOB. Tenepb CTOPOHbI U APYrne y4acTHUKM
npougecca Npruobpenu nNpaBo NPUHECEHMUS Xanobbl Ha BCTYMNUB-
LIMe B 3aKOHHYIO CUY PeLLEeHNs U MOCTaHOBMIEHUS BKOHOMUYEC-
KNX CYA0B.

911 n gpyrmne nocrtaHornenmnsa KoHctutyumonHoro Cyna Pec-
nyonmkn TagXUKUcTaH, NMPUHATbIE B TOT Mepuon, YCTpaHunu
VIMEBLUMECS MPaBOBble Dapbepbl, ONPeaenunnM cTpaTermieckme
nyT¥ N HanpaBneHNs Pa3BUTUS 3aKOHOAATENbCTBA CYBEPEHHOIO
rocygapcTBa.

B noctaHoBneHuax KoHcTtutyumoHHoro Cyma Pecnybnuku
TamXVUKNCTaH HaLWM CBOE pa3peLLEHNE TakKe MHOMME CIIOXHbIE
TeopeTuyeckne npobnembl, CnocobCTBOBABLUNE Pa3BUTUIO
KOHCTUTYLIMOHHO-NPABOBOW AOKTPUHbI.

MporaeHHbIN 3Tan nokasan, YT0 UHCTUTYT KOHCTUTYLIMOHHOIO
KOHTPONS OTBEYaeT UensM M 3ajadam Hawero obuecTtsa, ero
LEeATeNbHOCTb HanpasiieHa Ha GoPMUPOBaHME N PA3BUTUE KOHC-
TUTYUMOHHOW 3aKOHHOCTW, YKpEernjeHve 1 pasBuTUE rocyaap-
CTBa, 3aWMTy NpaB 1 cBOOOA, YENOBEKA U MpaXaaHNHa.

B TapxwunkmcrtaHe co3paHbl BCE HEOOXOAMMbIE YCNOBUS W
NPeanoCbLISIKN AN Pas3BUTUS KOHCTUTYLMOHHOW 3aKOHHOCTMU,
obecneuvBalolMe pa3BUTME B Hallein pecrnybnnke MHCTUTYTa
KOHCTUTYLLMOHHOIO KOHTPOJIS, KOTOPbLIN BHOCUT CBOKO AOCTOMVHYIO
nenTty B OEN0 MOCTPOEeHUs OEeMOKpPaTUYecKoro, npasBoBOro,
CBETCKOro 1 couuanbHOro rocygapcraa.

HeatenbHocTb KoHcTUTyuuoHHoro Cypa mnokasana HacTosi-
TEJNIbHYI0 HEOOX0AMMOCTb B TakOM CMeunanm3npoBaHHOM OpraHe
KOHCTUTYLIMOHHOIO KOHTPOJIS, OCyLlecTBasiioweM 3awmty KoHe-
TUTYUMK, NPaB 1 cBOOOA, rpaxxaaH, CnocoOCTBYIOLLLEM CO34aHMIO
rpaxaaHckoro obuiecTtsa. M aTOT opraH NOCTENeHHO 3aHsA CBOE
[OJKHOE MECTO B CUCTEME BbICLLMX OPraHOB rocygapcTaa.

W, ornaagbiBascb Ha3afd, Ha Hally UCTOPUIO, Mbl BCe Bonee n
6onee NpUxoanMm K BbIBOZY O TOM, YTO OTCYTCTBME B rOCYy0apCTBe
VMEHHO TaKoro opraHa fenano BO3SMOXHbIM MOMpaHue KOHCTU-
TYLIMOHHBIX NMpaB 1 cBo6O 4, rpaxaaH, nornpaHue camoit KoHCTUTy-
uMn, cnocobCTBOBANIO BCEA03BOJIEHHOCTH.

AKTyanbHble NPO6aeMbl KOHCTUTYLIMOHHOIO NMPaBoCyAus

B T0 e Bpems onbIT Hawel paboTbl MoKasan HaMm, YTO HyxXaa-
€TCS B KOPPEKTMPOBKE 1 B COBEPLLUEHCTBOBAHUM CaMO 3aKoHOAa-
TenbcTBO 0 KOHCTUTYUMOHHOM Cyae Pecnybnvku TagpkKnknucTaH B
Lensax NoBbilleHNsa 3PPEKTUBHOCTU €ro AeATeNlbHOCTH.

PasBuUTUIO MHCTUTYTA KOHCTUTYLIMOHHOIO KOHTPONs B Tan-
XXUKNCTaHe PYKOBOACTBO Hallen CTpaHbl NPUOAET BaXHOE 3Ha-
yeHne. Ha ato obpaTtun BHUMaHue [pe3nageHT Pecnybnuku
TapxunknctaH 3momann PaxmoH B cBoém [ocnaHuu Mapna-
MEHTY CTPaHbl, rae KOHKPETHO OTMEYaNoCh, YTO B LLENSX MOSHO-
ro u apPeKTUBHOrO NUCNONbL30BAHUS BO3MOXHOCTEN KOHCTU-
TYLUMOHHOIO KOHTPOS HEOOXOAMMO YCOBEPLUEHCTBOBATL KOM-
neTeHuuto n nonHomMmouusa KoHctutyumoHHoro Cyna Pecnybnu-
K Tao>KUKNCTaH.

Peanuzauns aTux pekomeHgauni n ycTaHOBOK fierfia B OCHO-
BY pa3paboTaHHoW [Nporpammbl cynebHo-NpaBoBoW pedpopmMbl B
Pecnybnuke TagxukmctaH, yTBepxaeHHon lMpesvnaeHTom Pec-
nyénukn TamxumkmuctaH. B 4acTHOCTU, B Hell OTMe4YaeTcs, YTOo
«OAHON N3 rNaBHbIX LLeHHOCTeN KOHCTUTYUMM cyBepeHHoro Taa-
XUKUCTaHa $BNSETCS BEPXOBEHCTBO W HEMOCPEOCTBEHHOE
nenicteue eé HopM. C uenbio obecnevyeHns aTxX LEHHOCTEN 1 3a-
wmThbl KoHCTUTYUUM 6bIn co3aaH KOHCTUTYUMOHHBIM Cyn, 6onee
yeM OECATUNETHNS OesaTeNbHOCTb KOTOPOro Aokasana Heob-
XOAMMOCTb 1 3HAYEHME 3TOro opraHa ass HOBOW TaaXKMKCKOM ro-
Cy0apCTBEHHOCTHU, a Takxke rnokasasna, 4To as nporpecca v pas-
BUTUA oOLlecTBa HEOOXOAMMO yKpernsjeHue cTatyca U ponu
KoHcTutyumoHHoro Cyna».

Ha ocHoBe rnybokoro nsyy4eHus npakTukyu padoTbl U 3aKo-
HOOATENbCTB, PEernamMeHTUpPYLWmMxX AeATeNbHOCTb KOHCTUTY-
LUMOHHBIX CYAOB CTpaH OAMXHEro v ganbHero 3apybexbs, C
y4eTOM BCEr0 TOro, YTO MNOJIOXUTENIbHO 3aPEKOMEHA0BAN0 Ce-
69 B OpYyrnx ctpaHax, ¢ y46TOM OCOOEHHOCTEeN pa3BUTUS Ha-
Luen rocyaapCcTBEHHOCTU N COCTOSHUSA obuecTBa KoHCTUTYLM-
OHHbIM 3aKoHOM Pecnybnukmn Tagxukuctan ot 20 mapTta 2008
roga «O BHECEHUN U3MEHEHUIM N OOoNONHEeHUKn B KOHCTUTYLU-
OHHBbIN 3aK0OH Pecnybnunkm Tagxmkmctan «O KOHCTUTYLUMOHHOM
Cyne Pecnybnuku TagXuUKUCTaH» OblIN BHECEHbI CYLLLECTBEH-
Hble OOMOSIHEHUS B KOMMNETEHLMIO U nMofHoMo4Yns KoHCTUTyuu-
oHHoro Cyna Pecnybnnku TagXnkuctaH no cneayowmm Hanm-
pPaB/IEHUSIM:
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Bo-nepBbIx, CyLLECTBEHHO PaCLLUMPUIICS KPYr BONPOCOB, BXO-
osawmx B komneteHumto KoHcTutyumoHHoro Cyna Pecnybnukin
TaoXnknucTaH.

BO-BTOpPbIX, 3HAYNTENBHO PACLUMPUIICS KPYr CYObEKTOB, MMe-
IOLLMX MPaBO Ha obpauleHne B KOHCTUTYUMOHHBIM Cya Pecnybnu-
K1 TagXKUKNCTaH.

B-TpeTbux, CyLLECTBEHHO PACLUNPUIINCE MX BO3MOXHOCTU MO
obbekTaM obpauwieHuin B KOHCTUTYUMOHHbIN Cya Pecnybnuvikm
TagXUKUCTaH, T.€. 3HA4YUTENIbHO PacCLUMPEH KPYr HOPMaTUBHO-
NMpPaBOBbIX aKTOB, MO KOTOPbIM CYObLEKTbLI 0OpaLLeHUIN TENEPb MO-
ryT 06patntbcs B KOHCTUTYUMOHHbIN Cya,.

Tak, ctaTbsl 37 KOHCTUTYLUMOHHOIO 3akoHa «O KOHCTUTYLMOH-
HomMm Cyne Pecnybnuku TamkukmctaH», rae roBOpuTcs o cyobek-
Tax obpalleHuns, T.e. 0 TOM, KTO M NO KaknmM BoNpocam MOXeT 06-
patntbca B KOHCTUTYUMOHHbLIN Cya Pecnybnukn TagkKnkuUCTaH,
[OMNOJIHEHA PSAO0M COBEPLUEHHO HOBbLIX MOJIOXEHWIA, YTO CYLL,ECT-
BEHHO paclumpsieT nosHomouuns KoHctutyuyorHHoro Cypa. B co-
OTBETCTBUM C HOBbIM NEPBbLIM MYHKTOM 3TOM cTaTby HA KOHCTUTY-
UMOHHbIN Cya Pecnybnukn TagknukmctaH Tenepb Takke BO3M0-
XEHbl COBEPLUEHHO HOBbIE N BECbMa OTBETCTBEHHbLIE MOJIHOMO-
4yns - PacCMOTPEHME BOMPOCOB O COOTBETCTBUM KOHCTUTYUMU
Pecnybnukn TagXMKUCTaAH MPOEKTOB BHOCUMbIX W3MEHEHWUI W
nononHenuin B KoHcTutyumio Pecnybnmku TagkmkmucTaH, a Takke
NMPOEKTOB 3aKOHOB U APYr1X BONPOCOB, NpeACcTaBNseMbIX Ha BCe-
HapoaHbIn pedepeHaym. MNMpaBo Ha obpalleHne B KoHCTUTYuUM-
OHHbI Cya No 3TMM Bonpocam npuHaanexut MNpe3naeHTy Pec-
ny6nmku TagxmkuctaH, Mamxnmcn Munnn n Magxnmcm HamosiH-
naroH Mamxnmcn Onu Pecnybnukmn TagxukucTaH, T.e. Npe3u-
neHTy Pecnybnuku TagxmnkmctaHn n obenm nanatam MNapnameHTa
Pecnybnuku TagXnkmcraH.

Mocne NpuHATMS HOBOM KOHCTUTYLUN HE3ABUCUMOIO Taaxm-
KMCTaHa yXXe ABaXObl B HEE BHOCUINCb N3MEHEHUS U OOMNOJHE-
HUS NYTEM NpoBeAEHNS BCeHapoaHbix pedepeHaymoB. Npose-
OEeHN0 9Tux pedepeHayMOoB NPeaLecTBOBaIO LUMPOKOE 06CyX-
[eHune B 0OLLLECTBE NPOEKTOB TEX MBMEHEHUI N AOMNONTHEHWUIA, KO-
TOpble Npeanaranock BHECTU B KOHCTUTYLMIO CTPaHbI.

HeobxoammocTb aaun 3akniodeHuss KOHCTUTYyumoHHbIM Cy-
[OM MO NpoeKkTaM O BHECEHUUN N3MEHEHUI U AOMNONHEHWNIA, BHO-
cuUMbIM B KOHCTUTYUMIO, a Takke No NPOeKTamM 3aKOHOB 1 BOMPO-

AKTyanbHble NPO6EMbI KOHCTUTYLIMOHHOIO NPaBoOCyaust

caMm, BbIHOCMMbIM Ha BCEHAPOdHbIM pedepeHaym, odycnoBneHa
TEM, YTO 3TU BbIHOCUMbIE NPEASIOKEHNSA OOKHbI COOTBETCTBO-
BaTb MPUHLMMAM 1 OCHOBHbIM LeHHOCTAM KoHCcTuTyuum Pecny6-
KN TagXXUKUCTaH.

HoBbIM Takxke SBASETCS U TO, YTO MYHKTOM 5 3TOW cTaTbun
YnonHoOMO4YEeHHOMY MO NpaBaMm 4Yenoseka B Pecnybnuke Taoxu-
kmctan (OmbyacmeHy) naHo nNpaBo Ha obpatleHne B KOHCTUTY-
LUMOHHbIN Cyn, No BoNpocam 0 cooTBeTCTBMN KOHCTUTYLMK 3aKOo-
HOB U OPYruxX MPaBOBbIX aKTOB, MPUMEHEHHbIX K 3asBUTENSAM, 00-
PaTUBLUMMCS K HEMY.

BecbMma CyLeCcTBEeHHbIE U 3HAYUMbIE OOMONIHEHNSI BHECEHDI B
NYHKT 6 9TOW CTaTbun, rAe roBOPUTCS O NpaBax rpaxaaH. TyT HO-
BbIM SIBISETCS TO, YTO rpaxpgaHe Tenepb MOryT obpatutbCs B
KoHcTnTyumoHHbin Cya Pecnybnukm TagXnknucTaH no Bornpocam
HapPYLUEHNS NX KOHCTUTYLMOHHbIX NpaB U cBOOOA, HE TONbKO MO
NPUMEHEHHbBIM 3aKOHaM, Kak 3TO ObIJI0 paHee, HO 1 No npume-
HEHHbIM WX NOANEXaLLUUM MPUMEHEHUIO APYrM NPaBOBbLIM aK-
Tam B KOHKPETHOM NPaBOOTHOLLIEHUU, T.€. NO IloOOMY HopMaTUB-
HO-NPaBOBOMY aKTy, OENCTBYIOLLEMY B pecnybnuke. MNMpu aTom
cnegyet OTMETUTb, 4YTO MO paHee AeliCTBOBAaBLUEMY 3aKOHY
rpaxgaHe mornm obpatutbcs B KOHCTUTYUMOHHLIM Cyn, TONbKO
NN NOCSIe PACCMOTPEHMS X BONPOCa BCEMU NMHCTAHLUUSIMM CY-
DOB 00WEeN opucamkumn. Tenepb 3TN OrpaHUYEHUst CHATbI U
rpaxpaHam npenocTaBfeHO MpaBO HEMNOCPEeACTBEHHO obpa-
waTbcsa B KOHCTUTYLUMOHHbIN Cya,

[MoMUMO 9TOro, B 3TOM MYHKTE HOBbLIM ABASIETCHA U TO, 4YTO Te-
nepb rpaxgaHam AaHo npaBo 06paTuTbCst B KOHCTUTYLMOHHbIN
Cyn Takke n no Bonpocam cootseTcTBus KoHCTUTyummn Pecnyo-
nnkn TagKMKUCTaH 3akKOHOB, APYrnX NpPaBOBbIX aKTOB U PYKOBO-
OAWMX pasbsicHeHu MNneHymoB BepxoBHoro Cypa Pecnybnuvkn
TapxunknucTtaH, Bbiclwiero akoHomMmuyeckoro cyma Pecnybnukum
TapKNKUCTaH, NPUMEHEHHbIX CYAOM B OTHOLUEHUUN HUX B KOHK-
peTHOM aene.

HoBbIM AIBNSIeTCSA 1 TO, YTO NYHKTOM 7 9TON CTaTbu TENEPb U
lopuanyeckme nuua HageneHbl aHa0rMyHbIMn, BECbMa LLUNPOKK-
MW NpaBamu, Yero paHee He Obino. B HacTosiwee Bpems noboe
lopnamMyHeckoe Lo MoXeT 06paTnTbes B KOHCTUTYLMOHHBIN CyA,
Pecnybnukn TagKnkucTaH, eCnum rnocyYnTaeT, YTO ero KOHCTUTY-
LMOHHbIE NpaBa HapyLUeHbl MPUMEHEHHbLIM 3aKOHOM WU OPYrM
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NMpPaBOBbIM akTOM B KOHKPETHOM MPaBOOTHOLLEHUN, a TakXke py-
KOBOAAWMMN pa3dbsicHeHnamu neHymoB BepxoBHoro Cyna u
Bbicwiero akoHomuyeckoro cypa Pecnybnukm TagXMKUCTaH,
NMPUMEHEHHBLIMW CYO0M B OTHOLLEHUU HUX B KOHKPETHOM [Ogene.

Becbma BaxHble OOMOSIHEHUS CAENaHbl U MYyHKTOM 9 3TOW
cTaTbn. HOBbIM 3[€Ch ABNSETCH TO, YTO HE TOJIbKO CyAbl, Kak 9TO
OblNo paHee, HO 1 Bce cyapn Pecnybnunku TagkKnkucTaH Tenepb
HazeneHbl NpaBoM obpatleHns B KOHCTUTYUMOHHbIN Cya no Bon-
pocy 0 cooTBeTCTBUM KoHCTUTyuumn Pecnybnmku TagkukmctaH
3aKOHOB, OPYrMX NPaBOBbIX aKTOB U PYKOBOASALLMX PA3bACHEHUN
MneHymoB BepxosHoro Cyna v Bbicluero akoHOMU4eckoro cyaa
Pecnybnuku TaaXMKUCTAH, MPUMEHEHHbIX UAW MOANEXaLLNX
NMPUMEHEHUIO CyAAMM B KOHKPETHOM [Ogene.

Mbl MCXOOMM U3 TOTO, HYTO BKJIIOYEHME B KPYr CyOBbEKTOB 0bpa-
weHunsa B KoHCTUTyumoHHbI Cyn v cynein Bcex cynoB Pecnybnun-
K TamXMKUCTAH CKaXEeTCs BeCbMa MOJIOXKUTENbHO, T.K. OHU
eXeJHEBHO M HENOCPeACTBEHHO 3aHMMAKOTCS NMPaBOMPUMEHU-
TENbHOWV OEATENbHOCTBIO U UM, IOpUCTaM BbICOKOWN KBanmndmka-
umn, Hambonee 3pUMO BUAHbI U3bSHbI HALLIEro 3aKOHOAATENb-
ctBa. [pn aTOM Takxe cnenyet OTMETUTb, YTO NPeAOCTaBeHNE
BCEM cyapamMm Pecnybnukn TagknkmucTaH npaea Ha obpalleHne B
KOHCTUTYLUMOHHBIN Cya, ¢ 3anpOCOM O KOHCTUTYLIMOHHOCTU 3aK0-
HOB N OPYrMx HOPMATUBHbLIX akTOB JAET MM HEMOCPEACTBEHHYIO
BO3MOXHOCTb, B UBBECTHOW Mepe, BNUATL Ha byayliee nameHe-
HME 3aKOoHa, HECOBEPLLUEHCTBO KOTOPOro BLISIBIEHO B CyAEOHO
NpakTuKe, U BHOCUTb CBOIO NIEMTY B COBEPLLEHCTBOBAHME HaLMO-
Ha/IbHOIO 3aKOHO4ATENbCTBA, NPUBELAEHNE €ro B COOTBETCTBME C
KOHCTUTyUMERn CTpaHbl M MeXAyHapOoOHbIMWU CTaHaapTaMmu Mo
npaeam yesoBeka.

Cnenyet OTMETUTb, YTO Mbl COMMAAPHbI U NOAOEPXVBAEM
MHEHME HalMX KOJIer, B 4aCTHOCTM U3 Poccum, B cneaylowem.
BHOCS 3TU N3MEHEHUS, Mbl TOXE UCXOAMM U3 TOrO, 4TO KOHCTUTY-
LIMOHHasA xanoba rpaxaaH o HapyLLleHun rnpas 1 ceoboa n cyned-
HbIN 3aNpocC, a Takke 00paLLEHNS IOPUONYECKUX UL, U CYyOEeN He
NMPOCTO MOJIE3HbI, HO HEOOXOAMMbI B XN3HECMOCOOHOM KOHCTUTY-
LMOHHOM IOCTULMN. IMEHHO MOCTOSAHHBIM MX PACCMOTPEHMEM, a
HEe TONbKO N1LLIb abCTPaKTHLIM UCTONIKOBAHMEM 3aKOHOB MOXHO
BOBJIEYb HAPOA M HAUMOHAJIbHOE MPaBOCyAME B KOHCTUTYLIMOH-
HOE MPaBOo U B KOHCTUTYLIMOHHYIO IOCTULINIO.

AkTyasnbHble NPO6eMbl KOHCTUTYLIMOHHOIO NPaBoCyaus

Y10 13 9TOro nony4ymnocb. B nocnegHmne roabl Nocne BHece-
HUS USMEHEHNI B 3aKOHO4ATENbCTBO 3HAYUTENBHO, MOYTY B ABa
pasa, BO3POC/IO KOMMYeCTBO obpalleHuin rpaxagaH B KOHCTUTY-
umMoHHbIn Cyn Pecnybnuku TagxnkmcTaH no BoNpocam 3aluuUThbl
npae 1 cBob0A, aKTUBN3NPOBAINCH IOPUONYECKNE NULIA U CYAbU
— Kak cyobekTbl 0bpalleHunsi. B obuecTBe 3HAUUTENbHO BbIPOCN
POJib 1 aBTOPUTET KOHCTUTYLMOHHOIO NpaBoCcyauns.

CerogHsi MOXHO C YBEPEHHOCTbIO OTMETUTb, YTO Ha COBpEe-
MEHHOM 3Tane pPas3BUTUS OTEYECTBEHHOro CyO0OMNpOM3BOACTBA
KoHcTuUTyunoHHbin Cya TagxukuctaHa obnagaeTr LWUPOKMMU
NOJIHOMOYUSIMWN, HEOOXOAMMbIMU OJ19 BbIMOJIHEHUS CBOEM OCHOB-
HOI 3aJayn — obecrneyeHuss M HeNoCpPeacTBEHHOro AENCTBUS
KoHcTuTyummn Pecnybnukmn TagkKUKNCTaH U 3almThl NpaB U CBO-
604 4yenoBeka u rpaxgaHuHa.
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Constitutional Court of Tajikistan as an
Independent Body of the Judicial Power

SUMMARY
In the Republic of Tajikistan, the judicial power is independent

and protects the rights and freedoms of individuals, the interests
of the state, organizations and institutions. Judicial power is exer-
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cised also by the Constitutional Court, which is an independent
body of judicial power.

As an institution of constitutional control, the Constitutional
Court of the Republic of Tajikistan is an institution of constitution-
al justice and plays a leading role in the domain of the system of
checks and balances.

According to Article 10 of the Constitution, the Constitution of
Tajikistan possesses with supreme legal power, and its norms
have direct application. Laws and other legal acts that contradict
to the Constitution do not have legal force. The Constitutional
Court determines whether laws and legal acts of the Parliament,
the President, the Government, the Supreme Court, the High
Economic Court, other governmental and social bodies, as well as
treaties of Tajikistan that have not yet entered into legal force, are
in conformity with the Constitution.

The Court also resolves conflicts between governmental bod-
ies regarding their competencies and fulfills other powers deter-
mined by the Constitution and laws. Decisions of the
Constitutional Court are final.

AKTyanbHble NPO6EMbI KOHCTUTYLIMOHHOIO NPaBoOCyaust
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Legal Personality of Non-Governmental
Organizations
(Constitutional - Legal Analysis)

In practice, before the process of judicial challenging of the
administrative acts concerning the Teghut mines, the procedural
legal personality of the non-governmental organizations, espe-
cially from the perspective of “actio popularis”, has never been on
contemporary lines in our country. It is evident that this problem
caused a kind of confusion in judicial legal system, the fact that
the adopted judgments not only are not notable by the necessary
unification of implementation of the law, but also the decisions of
the Constitutional Court of the Republic of Armenia concerning
this issue, have caused diverse interpretation.

It should be mentioned that contemporaneity of this issue, as
well as contradicting viewpoints, are also typical for the countries
which have great scientific, practical and legislative experience in
the constitutional status of non-governmental organizations,
which emphasizes the necessity of precise study of the men-
tioned issues from the constitutional-legal perspective.

The statements and conclusions expressed in this analytical
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material may be quite disputable, but they are exclusively dictated
by necessity of resolving the accumulated issues by overcoming
the stereotypes that hinder effective law-enforcement practice (by
the way, as we have assessed, they are typical not only to the
national legal system) and by the means of introducing possible
identical legal positions likewise. Simultaneously, we have tried to
present non-traditional methodology and aspects of study of the
issues, as we are sure that neglect of this problem has partially
brought to the absence of active and possibly acceptable issues.

Undoubtedly, the issue first concerns the science of adminis-
trative procedure, but by the below mentioned statements we
shall try to prove that for fully-fledged response to pivotal ques-
tions the constitutional-legal basis shall become a subject of a
concise discussion. In particular, the following issues shall be
touched upon: a) which are the theoretical and constitutional-
legal grounds for procedural-legal personality of non-govern-
mental organizations? b) are the legislative acts stipulating the
procedural legal personality of the non-governmental organiza-
tions vulnerable from the perspective of constitutionality? c) At
what rate do the case-law judgments of the European Court of
Human Rights (hereinafter ECHR) concern the discussed issue?
d) how is this issue regulated by international legal acts and how
are they reflected in the international expertise documents, etc.?

From the above-mentioned issues it derives that a number of
provisions of legal technique should be touched upon partially
which, in our opinion is unavoidable, if we consider that the con-
troversy law-enforcement practice, for some extent, is dictated
by the vulnerability of the quality of legal preciseness of the leg-
islative norms. Simultaneously, we touched upon the terms of piv-
otal significance (legal interest, accessibility of justice, etc.) while
trying to reveal their contents and legal value.

Theoretical and constitutional-legal grounds of the

procedural legal personality of NGOs

Usually when speaking about the procedural legal personali-
ty, traditionally a parallel is made between two legal statements:
constitutional grounds for applying to the Constitutional Court
and the institution of restoration of violated rights. By the way, the
roots of considering the justice as a remedy for restoration of vio-
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lated rights (public and private) stem from the soviet legal sys-
tem1. Of course, the statement, according to which the current
legislation is also entirely constructed by the mentioned principle,
shall not be considered as lawful, but it is obvious that the fact of
the violated right remains as the initial criteria for applying to the
court. Itis typical that in the legal culture this mentality is general-
ly considered as the only “unconditional” criteria, and in the issue
of legal personality of non-governmental organization only the
mentioned criteria is taken as grounds in reasoning of the judg-
ments. That is, the approach, according to which only the person,
whose rights are violated, can apply to court, is considered fun-
damental.

Fortunately, the term “justice” is interpreted in wider sense
both in the legislation and in the theoretical sources?; simply,
while discussing the issue of legal personality, in our opinion, the
fact that the function of the court cannot be limited only by the
examination of the fact of the violated rights and that the right to
apply to court cannot be interrelated only with the fact of violation
of the right, have been neglected.

Often, when referring to the issue of legal personality of non-
governmental organizations, the fact, that such a power can be
exhibited to the latter, occurs only in the case when it is endowed
with legal interest. Although, in the legal enforcement practice, as
well as in the national law science, this issue, i.e. the contents of
the legal term, has not been touched upon thoroughly.
Unfortunately, a stereotype predominates, according to which it is
homogeneous, and does not have alternatives and in a number of

' See for example, Cya v npasocyave 8 CCCP / IMog pea. B.A. lankuna. - M.:

“lOpnonyeckasn nutepatypa”, 1981; KOHCTUTYLIMOHHbBIE OCHOBbI NPaBOCYAMVS B
CCCP. Nopg pepn. B. M. Casuukoro. - M., “Hayka“, 1981.

See for example, H. A. KonapateHko. MNpaBoBas npupoaa 1 Mecto cyaebHom
BnacTu B cucteme pasgeneHuns snacten (education.law-books.ru/shop/7-11-
10/7-11-10-16.doc); M. P. 'ymb6a. Cuctema KOHCTUTYLMOHHbIX MPWH LI MOB
npasocyama u dopmbl uUx peanusaumm B Poccuiickoin depepaumn:
[ucc...kaHa. opua. Hayk. - Mocksa, 2002; N'ybeHok V. B. 9ddekTMBHOCTL npa-
BOCYAMSI Kak rapaHTusi 3allMTbl HapyLleHHOro npasa: npobnembl Teopuun u
npakTukn: Jucc...kang. opua. Hayk. - HukHuin Hosropoga, 2007; O. U. Mamu-
Ha. MNpaBocyane B MexaHn3Me NpaBoOBOro rocyaapcTBa: KOHLENUUm 1 peanb-
HOCTb: [ucc...kaHa. topua. Hayk. - Tamb6os, 2007; Interpretation so the
Constitution of the Republic of Armeniagen. edit. G. Harutyunyan A.,
Vagharshyan, “Iravunk —Right“ 2010, pages 896-904, 914-925.
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cases, basis for the legal interest prescribed by law and by the
charter of the non-governmental organization3 for this domain is
the availability of the provision on target activity.

Equivalent interpretation of the term “legal interest” may have
decisive significance from the perspective of providing possible
exhaustive answer to the questions put forward. We think that
revealing of the contents of this term is correlated with the term
“justice”. The comparison of these terms will show that both “sub-
jective” and “objective” interests can serve as grounds for apply-
ing to the court. Probably the dual meaning of the term “right”
underlies in this disconnection: in particular, “subjective right” is
interpreted as a possible behaviour of a legal entity, meanwhile,
“objective right” are norms prescribed by certain legal acts4.
“Objective legal interest”4 exclusively underlies in the legal per-
sonality of certain non-governmental organizations.

In the case of non-governmental organizations the violation
of objective right is decisive, as the interest deriving from the pub-
lic relations is possible only in this case. Even if it is simultaneous-
ly accompanied with the violation of the subjective right the latter
itself cannot serve as grounds to entitle a non-governmental
organization with legal personality. Moreover, in this case it con-
cerns only the subjective right, which exclusively derives from
public relations. In other words, the non-governmental organiza-
tion acts not in traditional sense, judicially protecting of the rights
of others or as it is used to say, only based on the principle “actio
popularis”, but by objective legal interest, i.e. when the objective

* The Constitutional Court of the RA referred to the mentioned problem, particu-

larly registering the following; “In a number of countries “Legal interest” is a
main standard to bring claim on administrative affairs. The latter in juridical
practice has got such a big interpretation that NGOs and other units realizing
activities in the order determined by law and acting on civil initiative are given an
opportunity to act to protect the collective right if that protection is within the
frames of precise objectives. Principally there is such position in RA judicial
practice. Particularly the Court of Cassation of the RA in its judgment <9
3275/05/08 as of 30.10.2009 has expressed the following legal position; “In
the following case Nature Protection NGO “Ecodar” from the point of view of
Aarhus Convention is a “Stakeholder” and consecuently enjoys the right of judi-
cial protection regarding the Nature Protection” (Article 8 of the judgement
UQN-906 as of 07.09.2010 of the Constitutional Court of the RA).

See for example, Mpuropbesa M. B. Teopusi rocygapcTea 1 npasa: y4ebHoe no-
cobue. - Tambos, 2009 (4.1.2); Abagynaes M. V. Teopusa rocynapcTtaa 1 npasa:
y4ebHuK (M3aaHue BTopoe, AonosHeHHoe). - Mocksa, 2004 (6.4); Manbko A. B.
Teopus rocynapctsa M npasa B CxemMax, OnpefenieHnsX U KOMMEHTapUsX:
y4ebHoe nocobue. — “Mpocnekt”, 2010 (8.2).

ES
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right is violated. In addition, the violation of the objective right is
not always accompanied with the violation of subjective rights.

But this is not enough for revealing the essence of the objec-
tive legal interest. It shall be mentioned that any violation of objec-
tive right cannot serve as grounds for the legal personality of a
non-governmental organization. It can be exclusively violation of
objective right which is of public importance, derives from the
public relations, and where the non-governmental organization
has its “sufficient interest” proceeding from objectives stipulated
in the charter. Meanwhile, the term “sufficient interest” is envis-
aged in Convention on Access to Information, Public Participation
in Decision-making and Access to Justice in Environmental
Matters (hereinafter the Aarhus Convention) and in the expertise
documents concerning its interpretationsS. In our opinion, the
above-mentioned statements, at the same time, serve as grounds
for receding from the position, according to which, as if “legal
interest” and “sufficient interest” terms are identical.

Based from the pragmatic reasons, in practice, such a men-
tality prevails according to which the types of legal interest are of
no scientific practical value, and that any legal interest itself may
serve as sufficient grounds for considering the legal personality of
non-governmental organization as legitimate. Meanwhile, this is a
wrong notion as the non-governmental organization cannot pro-
tect others interests judicially only on the basis of subjective legal
interest, as it will definitely contradict to the principle of competi-
tiveness and will not derive from the essence of constitutional
right to unite people.

Likewise, a private individual cannot protect the rights of oth-
ers based on objective legal interest. In all cases, when the latter
stands in protection of interests of others, in classical sense, it
cannot be considered as absence of subjective legal interest. In
other words, we cannot insist that the interests of the legal repre-
sentative and its ward are strictly dissociated.

We do not exclude the possibility of implementation of the
principle “action popularis” but, in our opinion, it is exclusively

° See paragraph 2 ofthearticle 9 of Aarhus Convention. PykoBoacTso no

npuMeHeHnto koHBeHumm ESKOOH “O goctyne k nHdopmaumm, ydactum obLue-
CTBEHHOCTM B MPOLLECCe NPUHATUSA PeLLEeHW 1 0CTyre K NpaBoCyamMio No BOMpo-
cawm, KacalwmuMcs okpyxatoulen cpenpl” B Kbiprbiackoi Pecnybnnke/aBTopbl-
cocT. O. lMNeueHtok, C. bopuoera, E. MaBpunosa. — buwkek, Anmatbl, 2007, 2.2.
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applicable for protection of public interests regarding the compe-
tent responsible state structures, and partially, as we mentioned,
in the case of non-governmental organizations likewise. For
instance, the Human Right Defender is authorized to challenge
the normative legal acts in the Administrative Court (Article 136,
Part 3 of the Administrative Procedural Code of the Republic of
Armenia) but it is obvious that it does not concern randomly cho-
sen normative legal acts which brought to the violation of objec-
tive right but exclusively such legal acts where any subjective right
or freedom of a person is violated.

In our opinion, the issue why the non-governmental organiza-
tions can be authorized to apply to the court on the basis of objec-
tive legal interest is quite relevantly substantiated in the Decision
DCC 906 of the Constitutional Court of the Republic of Armenia of
September 7, 2010, which we shall refer to below.

Let us follow up the question if the only prerequisite to apply
to the court is violation of the right of a subject of law. The analy-
sis of the acting legislation, in particular, specific norms of the
Civil Procedure Code of the Republic of Armenia and
Administrative Procedure Code of the Republic of Armenia,
unambiguously state that violation of the right cannot be the only
prerequisite to apply to the court. Thus, special proceeding cases
examined according to the rules of the civil procedure (Articles
164-204.8 of the Civil Procedure Code of the Republic of
Armenia) as a rule do not concern only the fact of violation of the
right but also the dispute between the parties, and in the frames
of administrative procedure, the administrative bodies who have
the dispute on competence, can apply to the court in the frames
of administrative procedure, if the dispute cannot be decided by
supremacy procedure (Article 3, Point 2,4 of Administrative
Procedure Code of the Republic of Armenia).

Simultaneously, we cannot neglect the current develop-
ments and not take as grounds the fact that, in the basis of legal
personality of non-governmental organizations, the question of
legitimacy of protection of the rights of others only underlies; not
only the theoretical disputes but also the court judgments touch
upon the issue of legal personality of the latter. Thus, just from
pragmatic considerations let us touch upon the issue also from
this aspect.
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First, we would like to state that in the case there is no need
to decide against the notion of objective legal interest. Simply,
comparing the above mentioned questions it is appropriate to
bring forward the following approach: the non-governmental
organizations can apply to the court to protect the rights of oth-
ers, i.e. to perform on the grounds of the principle of “actio pop-
ularis” only in the case when the mentioned subjective rights are
involved and is subordinated to the public interests and derive
from the public legal relations.

At the same time, we would like to note that while deciding
legal personality of non-governmental organizations it is not
rather lawful to make only Articles 18 and 19 of the Constitution
subject of discussion. Likewise, we cannot expect a comprehen-
sive answer if we consider Article 6 of the European Convention
on Human Rights and Fundamental Freedoms as a legal ground.
The problem is that the mentioned legal norms exclusively con-
cern the fundamental rights of an individual and the procedure
rules are stipulated as much as they are assessed as guarantees
of the right to access to justice. The notion, that the mentioned
norms generally precisely regulate the rule of applying to court, is
not grounded. Simply these norms play a principle role for the
acting legislation concerning protection of human rights and pre-
determine their contents. We think that the approach, according
to which the provisions of Article 42.1 of the Constitution, con-
cerning the implementation of rights and freedoms of natural enti-
ties against the legal entities, is not grounded and serves as suf-
ficient grounds for legal entities, as well as legal status of non-
governmental organizations in general, and legal personality, in
particular, from the perspective of exhaustive decision. If we fol-
low this logics then we must exclude endowing the legal entities
with such a competence, which is not typical to the natural enti-
ties, meanwhile a number of authorities, which are typical to
entrepreneur domain are already prescribed for the legal entities.
The same situation is observed also in the administrative domain.

Generally, touching upon the issue of interrelations of the
Constitution and legislation, in our opinion from scientific-practi-
cal regard such poor terms as “are developing”, “are clarifying”,
etc. are implemented. The Constitution, which is endowed with
supreme legal force, cannot be “developed” or, moreover, “be
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clarified” by current law; merely, the acting legislation ensures
implementation of the Constitution. And in the case when they
ensure the legal definiteness, it, by its merits, is not identical with
the development or specification, as ensuring of legal definite-
ness is also the requirement of the Constitution; consequently,
once again we deal with ensuring of implementation of the provi-
sions of the Constitution.

Now let us touch upon the legal grounds. In respect of the
status of Non-Governmental Organizations, the provisions of the
RA Law on Non-Governmental Organizations (hereinafter Law)
contain some non-identical expressions, which cause misunder-
standing. For instance, pursuant to Article 15, Part 1, Point 3 of
the Law (by the way, this point is precisely preserved although
Article 15 was amended on April 14, 2011 by the RA Law LA-82 on
making amendments in the RA Law on Non-Governmental
Organizations), forimplementing the objectives prescribed by the
Charter, the Non-Governmental Organization, by the procedure
prescribed by Law, is authorized “to present and protect the
rights and lawful interests of its members in other organizations,
in court, state and self-government bodies”.

First, let us note that such a definition of the mentioned norm
of the Article by itself causes a number of problems. Let us refer
to some of them:

1) non-governmental organizations cannot be limited only by
protection of rights and lawful interests of its members only
in the court, and stafe and self-government bodies as
Article 18 of the RA Constitution does not stipulate any
reservation concerning protection of rights, and mentions
unequivocally “judicial as well as other state bodies”.

It is obvious that besides the court “other state bodies” are
not the only state and local self-government bodies. Moreover,
the term “state bodies” stipulated by the RA Constitution involves
also “local self-government bodies” which is revealed in a number
of decisions of the RA Constitutional Court. Merely, the constitu-
tions, which served as theoretical grounds for the national
Constitution, gave preference to the term ”public bodies” which is
more felicitous. Unfortunately, because of irrelevant translation
the term “public” was replaced by the term “state” and word com-
binations in the entire text of the RA Constitution. In particular, as
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a result until now the term “state interest” stipulated in Article 103
of the RA Constitution causes serious disagreements which would
not occur in the case of “public interest”.

2) it is incomprehensible what criteria the issue of protection
of the freedom of individuals has been ignored by. By the
way, this is not the only legislative act, where, unfortunate-
ly, while referring to the possible and admissible behaviour
of the person the legislator is limited only by rights, mean-
while more than a dozen of the articles of the Constitution
and the European Convention on Protection of Human
Rights and Fundamental Freedoms consider rights and
freedoms as absolutely adequate legal terms, as well as
from the perspective of their protection.

Meanwhile, it should be mentioned that the terms “freedom”
and “right”, if they are identical by the content criteria (in both
cases possible and admissible behaviour is meant), they are not
quite identical from the aspect of essence, interest and frames of
the obligations of the person towards the state, and, unfortunate-
ly, this circumstance is sometimes neglected.

Anyhow, Article 15 of the Law deals with protection of “NGO
and its members’ rights and lawful interests”, which pursuant to
Decision DCC - 907 of the RA Constitutional Court of September
7, 2010, does not exclude that in case of availability of relevant
legal regulations (we shall refer them later), the non-governmen-
tal organization with legal interest is also authorized to protect the
rights and freedoms of others.

Let us now analyse the above-mentioned norm exclusively by
means of methodology of comparison of the provisions of Law.
When touching upon the mentioned Article 15, Part 1, Point 3, we
shall notice nearly without reservation that such a groundless posi-
tion prevails, according to which the Law, even by wording, excludes
protection of the rights of others, though the RA Constitutional Court
stated that such exclusion should not be made.

Let us point out that Article 3, Part 1 of the Law stipulates the
status of the non-governmental organization in different way:
“Non-Governmental Organization (hereinafter Organization) is a
non-profit non-commercial organization which does not allocate
its dividends between the participants of (non-commercial) orga-
nization, which is a type of public union, where on the basis of
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common interest, in accordance with procedure prescribed by
law, natural entities as, citizens of the Republic of Armenia, for-
eign citizens, stateless persons, united for implementation of
non-religious, spiritual or material activities, for protection of
their rights and rights of others (highlighted by us), providing
material and non-material assistance to the society and its certain
groups, for exercising other social utility activity.”

In this concern, we would like to submit two clarifications:

1. First, in the expression “their rights and rights of others”,
the conjunction “and” has precise legal meaning. In partic-
ular, pursuant to Article 45, Part 10 of the RA Law on Legal
Acts, “While listing the terms, when availability of all listed
terms is mandatory, the conjunction “or” shall not be used.
In this case, the conjunction “and” shall be used”. Hence,
the status of a non-governmental organization can be fully
fledged and be in conformity with the requirements of the
Law only in the case of simultaneous availability of the two
terms, when the latter is competent to protect its as well as
others’ rights and lawful interests,

2. even when a point of view comes into existence according
to which the Law contains contradicting each other provi-
sions, which the RA Constitutional Court justifiably does not
agree with, then problem does not occur, as the RA Law on
Legal Acts contains such precise regulations regarding the
cases when such kind of contradiction is present.

Thus, in case of contradiction of normative acts having equal
legal force or in case of contradiction of different parts of the
same legal act (highlighted by us), state and local self govern-
ments, in their relations with natural and legal entities, shall imple-
ment the normative legal act or its part preferable for the natural
and legal entities”.

Let us notify that in the judgments the above-mentioned
Articles are referred to but as a result only Point 3 of Part 1 of
Article 15 in interpreted,

3. The subject of law, which shall exercise “social utility activ-
ity”, cannot be restricted only by the issue of protection of
its rights and rights of its members.

Though, we are more inclined to conclude that there is no

contradiction between the mentioned articles, they simply com-
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plement each other, as the legal opportunities for prescribing the
rights envisaged by Article 15 are not exhaustive. In this case, the
fact, that regulation of the issue of legal personality of non-gov-
ernmental organizations evolved, in our opinion, by primitive and
abstract legal notions, remains a matter of concern.

In particular, it has been identified with protection of rights of
others, which as we have noticed, is too capacious and polyhedral
legal institution and cannot be comprehended relevantly and thor-
oughly by mere expression “protection of the rights of others”.

Naturally, in the system of legal grounds, the norms of the
Constitution play pivotal role, but in this case, as we have already
mentioned, the constitutional grounds for the right of the non-
governmental organization to apply to the court cannot be
restricted merely by Articles 18 and 19 of the Constitution; they
are more comprehensively revealed in the above mentioned
Decision of the Constitutional Court. Further we shall refer to the
norms of international law and case law judgments of the interna-
tional courts.

Constitutionality of legislation in respect of legal

personality of non-governmental organization

When touching upon the constitutionality of the Aarhus
Convention, the RA Constitutional Court in Point 2 of its Decision
DCC - 269 of December 29, 2000 prescribed that the Republic of
Armenia obtained a number of obligations and among them “in the
frames of the interstate legislation to ensure the most facilitated
opportunity to restore the violated rights of a person prescribe by
Convention by the means of judicial system or independent body,
up to formation of relevant system for abolition or reduction of
financial or other obstacles of accessibility of justice”.

But in respect of judgments adopted concerning the Teghut
mines, the issue of constitutionality of expression “his” after the
word “is violated” of Article 3, Part 1. Point 1 of the Administrative
Procedure Code of the Republic of Armenia, by the Decision DCC
906 of the RA Constitutional Court of September 7, 2010; neces-
sity arose to touch upon cardinally the issue of legal personality of
the non-governmental organizations. In particular, analysing the
challenged norm and comparing them with the provisions of
Article 18 of the Constitution, the Constitutional Court found that
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the norm is in conformity with the Constitution of the Republic of
Armenia in the scopes of legal positions expressed in the men-
tioned Decision.

Getting ahead, let us note that the Constitutional Court came
to the lawful conclusion that the challenged norms of Article 15 of
the Law on Non-Governmental Organizations of the Republic of
Armenia, as well as Article 3 of the Administrative Procedure Code
of the Republic of Armenia do not exclude protection of the rights
of others by the non-governmental organizations in the case of
legal interest in accordance with the principle of “actio popularis”.
Moreover, according to the mentioned Decision, the provisions
prescribed in Articles 18 and 19 of the Constitution can serve as
grounds for such a conclusion, which also do not exclude “the
possibility of applying to the court to protect the other person’s
violated rights”.

Above we touched upon the issue that by its decision, the
Constitutional Court substantiated on which legal criteria the right
to apply to court for protection of others’ right by certain non-gov-
ernmental organizations has been dictated. In this part of study
we would like to present the reasons of the Constitutional Court,
which, according to us, are of great legal value.

Thus, pursuant to the mentioned decision, “non-governmen-
tal organizations are element of the civil society and in the frames
of social constructions have their specific place. The role of the
latter is not an end in itself, as, first, the activity of units is pre-
scribed by the Constitution and the European Convention of
Protection of Human Rights and Fundamental Freedoms, sec-
ondly, the non-governmental organizations have the function to
accomplish the private interests and demands of collectives and
individuals, among them also the function of participation in the
public government, thirdly, with the help of non-governmental
organization the society is enabled to establish control and review
over the state and local self government”.

Legal positions stipulated in the Aarhus Convention and
other international legal documents in respect of the princi-
ple of “actio popularis”.

The right of the non-governmental organizations to apply to
the court on the issues of protection of others’ rights on environ-
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mental issues often are fully correlated with the Aarhus
Convention. Although in this case a special attention shall be
drawn to an important circumstance that the Aarhus Convention
does not concern all environmental domains but only one specif-
ic segment.

In compliance, Article 9 of the Aarhus Convention, titled
“Access to Justice”, concerns disputes, which only occurred in
the cases concerning the participation of public in adopting deci-
sions on environmental issues by the competent bodies of the
Party. In compliance, Article 9 of the Aarhus Convention refers to
Article 6. Thus, in accordance with Article 9, each Party shall,
within the framework of its national legislation, ensure that the
members of public concerned, “shall have access to a review pro-
cedure before a court of law and/or another independent and
impartial body established by law, to challenge the substantive
and procedural legality of any decision, act or omission subject to
the provisions of article 6 and, where so provided for under
national law and without prejudice to paragraph 3 below, of other
relevant provisions of this Convention”.

Thus, the Aarhus Convention, which exclusively concerns the
issues of information and public participation in decision-making
concerning the environment, regulates the access to justice
exclusively from the perspective of the mentioned domains.

Although it is more than logical that, by merits, legal person-
ality of a non-governmental organization in the certain case of
objective legal interest is considered quite lawful. In this case, this
is a matter of principle; it is not important that in what certain
cases the Aarhus Convention considers possible and legitimate
the legal personality of non-governmental organizations in the
cases not directly referring to its or its members’ rights and free-
doms; it is important that such legal personality is generally con-
sidered as legitimate.

Moreover, a number of international legal documents refer-
ing to the issue consider precisely legitimate the legal personality
of the above mentioned character of NGOs and have considered
reasonable to prescribe it by national legislation. In particular, the
European Commission for Democracy through Law (the Venice
Commission) expressed the following position,” It is of primary
importance that each person is authorized to challenge the deci-
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sion on the grounds that it violates his/her rights. Although, if the
decision has not directly violated the rights of a person, then
granting of possibility of challenging is the matter of the regulation
of interstate legislation”.

In compliance with the Order (2004)20 “On judicial review of
adminsitrative acts adopted by by the Committee of Ministers of
the Council of Europe on 15 December 2004. “Member States of
the Council of Europe® encourage to examine the issue whether
the access to judicial review should be guaranteed also for other
Unions or other persons or bodies which are competent to protect
collective or community interest”. Each state is empowered to
enlarge the framework of the persons empowered to initiate
examination of the case and to involve, for instance, third persons
whose interests may be affected by the administrative act?.

At the same time the above mentioned Order is applicable
only for the cases when the rights and interests are directly affect-
ed. This means that there should be an obvious interrelation
between an administrative act and appropriate rights and inter-
ests. If the relation between the challenged act and violated right is
insignificant and distant, then the present Order is not applied...8

In this concern, the legal positions of a number of cases of
the European Court of Human Rights are noteworthy®. Before
referring to specific cases, we would like to mention that even
though no article, directly refering to enviromental rights, is stipu-
lated in the European Convention on Protection of Human Rights
and Fundamental Freedoms but it does not hinder protection of
the latter by the means of refering to a number of articles of the
Convention0, So, for example in the case “Hatton and others ver-
sus the United Kingdom” the European Court noted, “There is no

® See Recommendation Rec(2004)20 of the Committee of Ministers to member

states on judicial review of administrative acts (Adopted by the Committee of
Ministers on 15 December 2004 at the 909th meeting of the Ministers ’
Deputies).

’ See in the same place, Explanatory memorandum, 11.B.2. Access to judicial
review, Principle 2.a, p.37-38.

¥ See Explanatory memorandum...., p.39, Balmer-Schafroth judgment, 1997.

’ By the way one of them is directly mentioned regarding the above mentioned
order (Explanatory memorandum...., p.39, Balmer-Schafroth judgment, 1997).

1% In the practice of European Court of Human rights there are cases regarding the
protection of environmental right “Fadeeva versus Russian Federation” (N
55723/00), “Dubetskaya and others versus the Ucraine” (N 30499/03), “Sefa
Takshin and others versus Turkey” (N 46117/99), “Jacomelli versus Italy” (N
59909/00) and a number of other cases.
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explicit right in the Convention to a clean and quiet environment,
but where an individualis directly and seriously affected by noise
or other pollution, an issue may arise under Article 8”11,

The European Court regarding the case “Lypez Ostra versus
Spain” noted: “The article 8 could have included the right of pro-
tection of severe pollution because the mentioned problem may
affect individuals' well-being and prevent them from enjoying their
homes in such a way as to affect their private and family life
adversely, without, however, seriously endangering their health2,

“Guerra and others versus lItaly” like the above mentioned
case referred to the pollution of the environment and the
European Court noted: “The direct effect of the toxic emissions
on the applicants’ right to respect for their private and family life
means that Article 8 is applicable”13.

Regarding the discussed issue concerning the judgment
Balmer-Schafroth and others v. Switzerland, the European Court
noted: “The applicants did not for all that establish a direct link
between the operating conditions of the power station which were
contested by them and their right to protection of their physical
integrity, as they failed to show that the operation of Muhleberg
power station exposed them personally to a danger that was not
only serious but also specific and, above all, imminent. In the
absence of such a finding, the effects on the population of the
measures which the Federal Council could have ordered to be
taken in the instant case therefore remained hypothetical.
Consequently, neither the dangers nor the remedies were estab-
lished with a degree of probability that made the outcome of the
proceedings directly decisive within the meaning of the Court's
case law for the right relied on by the applicants. In the Court's
view, the connection between the Federal Council's decision and
the right invoked by the applicants was too tenuous and remote.
Accordingly the part 1 of the article 6 of the Convention is not
applicable for this case'4 (loc. cit., page 1359, paragraph 40).

The Court expressed similar position concerning the case of

' See Hatton and others v. the United Kingdom(judgment of 8 July 2003, p. 96).

12 See Lo’pezOstra v. Spain (judgment of 9 December 1994, Series A no. 303-C,
pp. 54-55, y 51).

" See Guerra and others v. ltaly (judgment of 19 February 1998, p. 227,y 57
(Reports of Judgments and Decisions 1998-1).

!4 See Balmer-Schafroth and others v. Switzerland(judgment of 26 August 1997).

3t
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Athanassoglou and others v. Switzerland (06.04.2000). In this
case in connection with the challenged violation of Article 13 of
the Convention, the Court noted: “As in relation to Article 6, Part 1
it is not for the Court to examine in the present case the further,
hypothetical question whether, in the event of an arguable claim
of violation of Articles 2 and 8 as a result of the operation of the
Beznau Il nuclear power plant, the Civil Code action relied on by
the Government would have provided an effective remedy for the
purposes of Article 13.15: The Court has found that Article 13 is
not applicable to the present case.

It is characteristic that 5 judges of European Court have pre-
sented joint opinion on the present case in which it is particularly
mentioned: “The nature of administrative decisions to grant or
refuse applications for licences to operate nuclear power plants
does not mean that they should be exempt from judicial review; on
the contrary, the dangers presented to the environment and the
population by such installations make it, if anything, more neces-
sary for such decisions to be subject to review by an independent
and impartial tribunal in adversarial proceedings aided, of course,
by expert evidence.Without judicial review the resolution made by
the executive body cannot be appealed to the domestic Courts.
To our minds, it was for the domestic courts to assess whether the
applicants had established a sufficiently close link between the
operation of the power plant and their rights, in particular to life
and to physical integrity. By substituting its own (judicial) assess-
ment for that of a non-existent domestic court, we consider that
our Court has effectively reversed the subsidiarity principle on
which its case-law is largely based. It has in effect acted as a court
of first instance; yet paragraph 51 of the judgment, for instance,
shows the extent to which the analysis which the Court had to
carry out was of a technical nature. By allowing a governmental
body to act as both judge and party, it has not taken the principle
of the rule of law expressed in the Preamble to the Convention to
its logical conclusion. It is obviously prudent to avoid an actio
popularis. It is in our view, however, preferable for the national
courts who are better placed, rather than the European Court, to

'S See European Court of Human Rights- Selection of judgments (1979-2000),

Yerevan 2002, pages 85-87.
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decide whether appeals such as the applicants’ amount to that
type of action...16”

Another important issue. The RA Constitutional Court refer-
ring to the above mentioned problem and concluding that inter-
national legal documents and the Constitution as well as the act-
ing legislation, in case of availability of objective legal interest, do
not exclude legal personality of non-governmental organizations,
nevertheless has expressed a legal position according to which
“The RA Administrative Procedural Code for the interested non-
governmental organizations (endowed with with appropriate reg-
ulatory competence) as a legal entity can prescribe the cases and
the proceedure of realization of the right apply to court for the vio-
lated right of persons in that domain taking into consideration the
tendencies of current European development in respect of insti-
tution of “actio popularis” complaints. Such legal regulation would
contribute not only to protection of violated rights and legal inter-
ests including the effectiveness of judicial protection but also
would increase the role of non-governmental organizations as
element of civil society. Moreover, while prescribing the cases
and procedure of applying to the Court or to other bodies and offi-
cials for protecting other persons’ violated rights, only such NGOs
should be taken into consideration, the objectives of which, is
protection of collective and community specific interests”.

Hence a question arises. Could the Court of General
Jurisdiction, in the case when the mentioned questions had not
yet received fully fledged legal regulation, examine the adminis-
trative case and adopt a judgment? Judging from the specific
judgment, the Court preferred the option according to which the
acting legislation excludes the opportunity of judicial protection of
other persons’ rights by non-governmental organizations by
declining the claim of the organization”.

We think that the above mentioned situation simply obliges
that as a result of improvement of legislation grounds for termina-
tion of examination of a case, as absence of legislative regulations
conditioned with the legal position of the Constitutional Court,
shall be prescribed. Such legal decision, from one hand, may

improve the quality of decisions of Constitutional Court, and from

' See in the same place, page 88.
7 See in the same place, pages 89-90.
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the other hand, may make the activity of a legislative body more
efficient and responsible. At the same time, the draft on making
amendments in the RA Law on NGOs, by which the latter will be
empowered to protect others’ rights, is at least worthless to put
into circulation. It will be too primitive and a “successful” attempt
to tangle really complicated issues.

I. QaHnensH

CoBeTHuk KoHcTuTyumoHHoro Cyaa

Pecnrybnnkmn ApMeHwys,

lNpeacenarens CoBeTa LIeHTpa KOHCTUTYLIMOHHOIO rpasa,
JOKTOP OPUANYECKNX HAyK, rnpogeccop

3. WWaTtnpsaH

JlekTop kagpenpbl KOHCTUTYLIMOHHOIO rnpasa
ropuandeckoro gakynbterta

EpeBaHckoro rocyapcTBeHHOro yHuBepcuTeTa,
KaHauAaaT PUANYEeCKNX HayK, OLEHT

MpoueccyanbHasa NPaBOCYyObLEKTHOCTb
00LeCTBEeHHbIX OpraHn3auui
(KOHCTUTYLMOHHO-NPaBOBOW aHaNn3)

Pe3silome

B cTaTbe paccmatpueaeTcs npobnemMa npoLeccyanbHom npa-
BOCYObEKTHOCTUN OOLLECTBEHHbIX OpraHM3aumii No KOHCTUTYLIM-
OHHO-NPaBOBbIM acrnekTamM. ABTOPbI BbICKA3bIBaIOT TOUKY 3pEeHUs,
COrnacHoO KOTOPOI AN onpeneneHus kKpyra npoLeccyasbHbIX
NOMIHOMOYNI OOLLECTBEHHbIX OPraHn3aumnini HegoCTaTOYHO aHa-
JIM31POBaTh NULLL NPABO ML, 06PALLEHNS B CYA, C LIENbIO 3aLLUThI
CBOMX HapyLLEHHbIX Npas. BesycnosHo, npasa 1 ceoboabl rpax-
0aH 1 YyenoBeka 04HOBPEMEHHO PACMNPOCTPAHAITCA U Ha lopuan-
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yeckme mua, B TOM YMCNe - Ha OOLLECTBEHHbIE OpPraHM3aunn.
OpHako M3 3TOro BOBCE He CleayeT, 4YTo NnocnegHne He MOoryT
MMEeTb O0JIee WNPOKME NpaBa B TOM Cllyyae, korga peyb uaeT o
3aluTe NpaB rpaxaaH.

ABTOpPbI 0OOCHOBLIBAKOT BbIBOA, O TOM, YTO MpoueccyabHas
NpPaBoOCYyObEKTHOCTb OOLLLECTBEHHbLIX OPraHN3aLni, B OCHOBHOM,
obycnosneHa yCTaBHbIMM 3aJa4aMu OOLLLECTBEHHbIX OpraHn3a-
umin. OgHaKo 3TOT BOMPOC HYXXAAETCH B KOHKPEeTM3aumm B 3aK0o-
HOOATENIbHOM MOPSAKe.

B cTtatbe nogpoOHO aHanuaupyeTcs cyaebHas npakTuka,
PacKpbITbl COLMANIbHO-NCUXOJIOFMYECKME NPEAnoChIIKA Heaaek-
BATHOrO BOCMPUATUS OCHOBOMONaramwmx peweHnin KoHCTuTy-
umoHHoro Cyna PA. B To e BpeMs aBTOPbI NPeACTaBAAIOT CBOU
COo0bpaxeHus No NoBOAY YNy4LLIEHNS 3aKOHOAAaTEeNbCTBA O CTaTy-
ce 00LLECTBEHHbIX OpraHn3aLmii.

C To4KkM 3peHns NPaBoCyObLEKTMBHOCTM OBLLECTBEHHbIX Opra-
HMU3auuA OTBEAEHO CYLLECTBEHHOE 3HAYeHMe BOMpPOCY OObek-
TVUBHOI NPaBOBON 3aMHTepecoBaHHOCTU. lMocneaHee paccmat-
pVBaEeTCs kak NpaBoOMepHas 3aMHTEPECOBAHHOCTb, KOTOpas Ham-
paBfieHa Ha 3aluTy OOLECTBEHHbIX MHTEPECOB, B TOM YAUCIIE N B
Takmx crny4dasix, kKoraa cyobekTMBHOE NPaBo He HapyLLIEHO, OaHa-
KO HaxoguTcs B onacHocTU. Taknm 0bpasom, nyonnyHbIi xapak-
Tep neaTenbHOCTU 0OLLECTBEHHbIX OpraHusaumin obycnosnmeaeT
VX MOSIHOMOUMS B NPOLLECCYaibHbIX OTHOLLIEHUSX U NPEeaO0CTaBs-
€T NocneaHNM NpaBo NPeacTaBNsaATb HE TOJIbKO CBOU MHTEPECHI U
VMHTEPECHI CBOUX YJIEHOB, HO U Cyrybo nybaunyHble MHTEpPECHI. A
aBTOpPbI Kak pa3 060CHOBLIBAIOT, YTO, B OTMYME OT CYyObEKTUB-
HbIX MpaB, Kak NPaBwuIo0, HapyLleHne 0ObeKTUBHbIX, MPUBOANUT K
HapyLIeHNAM NyBNYHbIX UHTEPECOB, B 3ALLMTE KOTOPbIX 3aUHTE-
PECOBAHHOCTb OOLLECTBEHHbIX OPraHn3aLuni BNoJiHe 0O6bACHMMA.

ABTOpbI paccMoTpenu npobsiemMbl MPaBOCYObEKT-
HOCTU TOJIbKO MO NPaBOBbLIM ACMeKTaM, B TO XXe BPeEMS,
npoaHanM3npoBaHbl Te COLMaNIbHO-NONUTUYECKME ac-
NeKkTbl, KOTOPbIE TECHO CBA3aHbl C IOPUCMIPYAEHUMEN U
no3BoNAT obecneyrBaTb KOMMIEKCHOCTb HAy4yHOro
aHanusa.
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Constitutional Status of the Constitutional Court
of the Republic of Latvia

The constitutional status of the Constitutional Court in Latvia is
defined in one Article of the Satversme of the Republic of Latvia
(hereinafter — the Satversme) or the Constitution, i.e., Article 85.
It provides that “[i]n Latvia, there shall be a Constitutional Court,
which, within its jurisdiction as provided for by law, shall review
cases concerning the compliance of laws with the Constitution, as
well as other matters regarding which jurisdiction is conferred
upon it by law. The Constitutional Court shall have the right to
declare laws or other enactments or parts thereof invalid. The
Saeima shall confirm the appointment of judges to the
Constitutional Court for the term provided for by law, by secret
ballot with a majority of the votes of not less than fifty-one mem-
bers of the Saeima”1.

Article 85 of the Satversme is the source for the legitimacy of
the Constitutional Court which substantiates and justifies the exis-
tence of the Constitutional Court among other constitutional insti-
tutions. The legal status of the Constitutional Court (including its
mandate) excludes the possibility of establishing such an institu-
tion by adopting an ordinary law, as that would cause collision with

! The Constitution of the Republic of Latvia. http://www.saeima.lv/en/legislation/constitution/
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other articles and principles of the Satversme. Likewise, the pro-
vision of the legal status of the Constitutional Court in the
Constitution is the foundation for its continuous (uninterrupted)
functioning, which is ensured and safeguarded by the complex
procedure for amending constitutional provisions2.

Article 85 of the Satversme consists of three sentences, which
contain the basic rules for functioning of the Constitutional Court.
This article is very brief and complies with the laconic style typical
of the Satversme in general. However, at the same time one can
support the view that Article 85 of the Satversme has created “a
solid and sufficiently constitutional basis for the functioning of the
Constitutional Court”3.

This article aims to analyse the constitutional level regulation
of the Constitutional Court, outlining and highlighting the case law
of the Constitutional Court to explain relevant aspects.

1.Enshrining the Legal Status of the Constitutional

Court in the Satversme

The constitutional regulation of Latvian state is still governed
by the Satversme of the Republic of Latvia of 15 February 19224,
Following the restoration of Latvia’s statehood on 4 May 19905,
the Constitution was reinstated in full and came into force on 6
July 1993, when the 5th Saeima [Parliament] convened for its first
sitting. Latvia’s constitution is among the oldest of those in force
in Europe, which, even though adopted 90 years ago, can be con-
sidered to be one of the most democratic and deepest as to its
contents.

Till 5 June 1996 Article 85 of the Satversme was expressed in

the following wording: “Juries exist in Latvia on the basis of a spe-

% Constitution (articles 76 and 77) provides, that the Saeima may amend the Constitution in

sittings at which at least two-thirds of the members of the Saeima participate. The amend-

ments shall be passed in three readings by a majority of not less than two-thirds of the

members present. If the Saeima has amended the first, second, third, fourth, sixth or sev-

enty-seventh Article of the Constitution, such amendments, in order to come into force as

law, shall be submitted to a national referendum. The Constitution of the Republic of

Latvia. http://www.saeima.lv/en/legislation/constitution/

Endzins A. Latvijas Republikas Satversmes tiesas loma Latvijas Republikas Satversmé

noteikto vertibu aizsardzibai. Gram.: Konstitucionalas tiesas loma valsts konstitiicija

nostiprinato vértibu aizsardziba. Riga: TNA, 2007, 8. Ipp.

* Latvijas Republikas Satversme. Likumu un Valdibas rikojumu krajums. 1922, 12. Burtnica,
Nr.113.

° Par Latvijas Republikas neatkaribas atjaunosanu: LPSR Augstakas padomes deklaracija.
Zinotajs, Nr. 20, 17.05.1990.
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cial law”. However, juries were not established in Latvia. Thus,
Article 85 of the Satversme and the legal provisions it contained
could be seen as static legal provisions, which were never (until
exclusion from the Satversme) implemented.

In Latvia, starting with the foundation of the state on 18
November 1918 till the very 17 June 1940, similarly to the majori-
ty of European states, the idea of constitutional control was not
recognised, thus a special institution of constitutional control was
not established in Latvia during this period. Czechoslovakia and
Austria, having established special constitutional courts, were
exceptionst. At the Constitutional Assembly (an institution estab-
lished on 1 May 1920 for drafting the Satversme), when the text of
the Satversme was debated, the idea (concept) that in general an
institution could “stand above” the parliament was not acceptable
to the majority. In accordance with the dogma of parliamentary
supremacy, dominant at the time, the parliament was granted the
role of the dominant institution of state power, the issue of estab-
lishing a special institution for constitutional control was not pro-
posed at the Constitutional Assembly. The view prevailed that the
law, which was in force, “shall be enforced without hesitation and
doubt by all public institutions and officials, also all citizens to
whom it applies; neither private persons, nor public institutions
shall have any legal right to doubt or contest the power of law
[..]”7. And yet, the legal community of the time did not fully forget
the idea of constitutional control. For example, in the 1930s
Member of the Saeima Simanis spoke of the need to establish a
special institution for safeguarding the Satversme8. Another
attempt to establish a special institution of constitutional control
followed in 1934, when on 27 February the Saeima Public Law
Committee discussed the proposal submitted by Member of the
parliament H.Stegmans on adding Article 861 to the Satversme,
envisaging that “a state court shall exist, which, functioning on the

=N

Kudej B. Legal History of Czechoslovakia: from its Creation in 1918 to its peaceful sep-

aration in 1992. International Journal of Legal Information, 1996, Vol. 24, p. 75.; The
Constitution of Czechoslovakia. The Constitution Review, 1920, Vol. 4, p. 245-249.;
Cappelletti M. Judicial Review in the Contemporary World. USA: The Bobbs-Merrill
Company, Inc., 1971, p. 72.

Dislers K. Ievads administrativo tiesibu zinatné. Riga: TNA, 2002, 223.1pp.

Endzins A. Tiesu sistémas un politikas saskarsme un dinamika. Jurista vards Nr. 9 (242),
07.05.2002.

% =
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basis of a separate law, shall decide on the compliance of laws
with the Constitution, as well as the compliance of the regulations
and orders of the Cabinet of Ministers with the Satversme”9. This
proposal did not gain support, as only one of twelve members of
the parliament voted for it.

The political and legal processes at the end of the 1980s and
the beginning of the 1990s opened the possibility to initiate dis-
cussions in Latvia about the establishing an institution of constitu-
tional control. The first legal act of constitutional level, envisaging
the establishment of a constitutional court is the declaration
adopted by the Supreme Council of the LSSR on 4 May 1990 “On
the Restoration of the Independence of the Republic of Latvia”.
The second sentence in its Para 6 provided that in cases of
“[d]isputes over the issues regarding the application of a legal act
shall be resolved by the Constitutional Court of the Republic of
Latvia”10, Later, though, the law of 15 December 1992 “On
Judicial Power” envisaged entrusting the Supreme Court with the
function of constitutional supervision!!. Quite soon the political
and legal thought gave up the idea of entrusting the right of con-
stitutional supervision to the Supreme Court, starting to develop a
concept of a special — Constitutional Court. In 1994 the draft law
on the Constitutional Court was elaborated at the Ministry of
Justice and submitted to the Saeima.

Prior to adopting a special law on the Constitutional Court,
amendments had to be introduced to Satversme and the special
status of the Constitutional Court had to be enshrined in the con-
stitution of the state, which was called by A. Endzins, the first
President of the Constitutional Court, a “peculiar experiment” and
a “risky step”, because the Constitutional Court had to fit or
squeeze into the system of institutions already executing the state
power12,

° Akmenting R. Latvijas Satversmes reforma. Jurists, 1934, Nr. 5 (57)135.sleja.

' Par Latvijas Republikas neatkaribas atjaunosanu: LPSR Augstakas padomes deklaracija.
Zinotajs, Nr. 20, 17.05.1990.

"' Par tiesu varu: LR likums. Zinotajs, nr. 1, 14.01.1993.; Muiznieks J. Par Satversmes tiesu
ka Satversmes garantu. Latvijas VEéstnesis, pielikums Jurista vards, 1996. 31. oktobris, nr.
24 (38); Levits E. Starp tiesibu normu un tiesisko realitati. Diena, 1996. 10.oktobris;
Apsitis R. Individualo pieteikumu iesp&jamais cels. Latvijas Véstnesis, 1997. 8. julijs,
nr.175/177 (890/892).

12 Endzing A. Latvijas Republikas Satversmes tiesas loma Latvijas Republikas Satversmé
noteikto vertibu aizsardzibai. Gram.: Konstitucionalas tiesas loma valsts konstiticija
nostiprinato vertibu aizsardziba. Riga: TNA, 2007, 7. Ipp.




Kouncrurymonnoe MPABOCYOUE - 4(58)'12

Upon starting discussing the wording of Article 85 of the
Satversme at the Saeima, A. Endzins, Member of the parliamen-
tary deputy and rapporteur, drew the attention of those present to
the necessity of including this provision in the Satversme, explain-
ing in detail the need to introduce such amendments and why
such a judicial institution could not exist without including the cor-
responding legal provisions in the Satversme, “[..] in order for the
Constitutional Court to work and for its rulings to be legitimate
also from the constitutional perspective, it must be clearly said in
the Satversme of the Republic of Latvia, that Constitutional Court
exists in Latvia, and that it, within the competence set in the law,
examines the compatibility of law with the Satversme, as well as
other cases placed in its jurisdiction with the Law on the
Constitutional Court, - and, namely, that the Constitutional Court
has the right to declare a law, other enactments or their parts
invalid, being incompatible with the Satversme, and also that the
Saeima appoints the Justices of the Constitutional Court for a
definite term. To avoid contradiction with another article of the
Satversme, which stipulates that judges are cannot be removed
from office, i.e., that they act in tenure. To avoid contradiction
here, such amendment would be necessary”13.

While drafting the wording of Article 85 of the Satversne two
issues were discussed predominantly: the mandate of the
Constitutional Court and the procedure for appointing the jus-
tices.

Rejecting the proposal “[..] that the Constitutional Court shall
not declare a law or its part as invalid, if these are incompatible
with the Satversme, but shall have the right suspend fully or par-
tially the functioning of the law [..]"14, because, allegedly it was
“[..] dangerous in our current, politicised situation to set up in this
country a third structure of power, which might hinder our politi-
cal, social and economic reforms [..]"1%; European states were
referred to as models and it was stated that “nevertheless, there
should be an institution for resolving a dispute: whether incom-

"% Latvijas Republikas 6. Sacimas ziemas sesijas sesta sede 1996. gada 8. februarf.

http://www.saeima.lv/steno/st_96/st0802.html
Latvijas Republikas 6.Sacimas arkartas sesijas séde 1996.gada 11.aprili.
http://www.saeima.lv/steno/st_96/st1104.html

> Latvijas Republikas 6.Saeimas arkartas sesijas séde 1996.gada 11.aprili.
http://www.saeima.lv/steno/st_96/st1104.html
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patibility with the Satversme exists or not. Otherwise, if we don’t
do it, then, apparently, there is no need for such an institution as
the Constitutional Court, and we should stop breaking lances over
this altogether”16. The discussions allow concluding tha in princi-
ple an important decision was made to develop the European
model of constitutional control. Likewise, the proposal that “[..]
the Justices of the Constitutional Court shall be appointed with
the majority of two thirds at sittings, attended at least by two thirds
of the Saeima members, i.e., in the same way as we can amend
the Constitution itself”17 was not supported.

Following the debates in the Saeima on 5 June 1996 the law
“Amendments to the Satversme of the Republic of Latvia” was
adopted, which amended Article 85 of the Satversme, and the
Constitutional Court Law'8. Since 5 June 1996 Article 85 of the
Satversme has not been amended.

By establishing a special judicial institution — the Constitutional
Court, Latvia chose to create an institution of constitutional con-
trol in compliance with the European model, which contrasts as to
some aspect in evolvement (origins) and to the contents with the
first historical model — the American. However, notwithstanding
the differences of the American and European models of consti-
tutional control®, in both of them the respective judicial institu-
tions are entrusted with relevant and even delicate task “to decide
political issues in legal terms”20. The Constitutional Court has the
features typical of the European model of constitutional control:
centralisation, implementation of abstract constitutional control,
as well as the possibility of preventive (a priori) control alongside
the repressive (a posteriori) control, erga omnes power of its
judgements.

1 Latvijas Republikas 6.Saeimas arkartas sesijas séde 1996.gada 11.aprili.

http://www.saeima.lv/steno/st_96/st1104.html

'"Latvijas Republikas 6.Saeimas arkartas sesijas séde 1996.gada 11.aprili.
http://www.saeima.lv/steno/st_96/st1104.html

¥ Grozijums Latvijas Republikas Satversmé: LR likums. Latvijas Véstnesis Nr. 100/101
(585/586), 12.06.1996.; Satversmes tiesas likums: LR likums. Latvijas V&stnesis Nr. 103
(588), 14.06.1996.

' Literature sources point to other existing models, for example, the French, the British
model, the mixed model, combining various aspects of the two basic models.
Haruryunyan G., Mav¢i¢ A. Constitutional review and its development in the modern
world (a comparative constitutional analysis). Yerevan-Ljubljana, 1999, p. 29.-34.

% Jackson V.C., Tushnet M. Comparative Constitutional Law. New York, Foundation Press,
1999, p. 462.
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2. The Constitutional Court as a Constitutional Institution

The Constitutional Court is an institution of judicial power,
endowed with an exclusive function — to safeguard the constitu-
tion, by ensuring the rule (priority) of the constitutional law — the
Satversme — and constitutional justice?!. The exclusiveness of the
function precludes the right of any other constitutional institution-
al control to exercise special constitutional control in the scope
and with the rights that have been granted to the Constitutional
Court by the Satversme. This, however, does not mean that con-
stitutional institutions lose the right to exercise general right of
constitutional control, as everybody, in fulfilling the entrusted func-
tions, has the duty to abide by and safeguard the constitution.

The wording “shall be”, included in the first sentence of Article
85 of the Constitution, allows concluding that the Constitutional
Court exists (functions) and hears cases continuously. The con-
tinuous functioning of the Constitutional Court is safeguard to
continuous and regular administration of justice. Simultaneously,
ensuring continuous functioning of the Constitutional Court
includes the obligation of the persons involved in creating the
corps of the Constitutional Court justices, to organise and ensure
timely appointment of the Constitutional Court justices?2.
Similarly, the existence of the Constitutional Court imposes the
duty upon the state to ensure the functioning of the Court (provide
premises, funding, etc.).

The Constitutional Court is a constitutional institution, which
exercises state power. The Constitutional Court exists alongside
other constitutional institutions — the totality of Latvia’s citizens,
the Saeima, the President of the State, the Cabinet of Ministers,
the State Audit, courts —, fulfilling its functions set out in the
Constitution.

Exercising of state power in Latvia is based upon “incon-
testable constitutional principle, which has to be respected as

I The Constitutional Court. 2009-11-01. 18.01.2010. Para 5.

2 For example, from the establishment of the Constitutional Court on 9 December, 1996
(when the first justices confirmed in the office gave the oath) till 8 June, 2000 (when the
seventh Constitutional Court Justice gave the oath) the Constitutional Court did not work
in full membership, i.e., there were only six justices. For more than three years it was
impossible to find and appoint to the office the most appropriate candidate. Endzins A.
Latvijas Republikas Satversmes tiesas loma Latvijas Republikas Satversmé noteikto
vertibu aizsardzibai. Gram.: Konstitucionalas tiesas loma valsts konstitiicija nostiprinato
vertibu aizsardziba. Riga: TNA, 2007, 10. Ipp.
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such”23 — the principle of the division of power. It manifests itself
“as the division of the state power into legislative, executive and
judicial power, exercised by independent and autonomous institu-
tions. This principle guarantees a balance and reciprocal control
among the institutions and facilitates moderation of power”24,
Complying with the principle of division of power, the Constitutional
Court is an institution of judicial power, which exercises judicial
power. Even though the Satversme does not directly provide that
the Constitutional Court exercises judicial power and is a judicial
institution, this conclusion follows from the very name of the institu-
tion, which contains the concept “court” (Constitutional Court), as
well as from the structure of the Satversme, since the provisions on
the Constitutional Court are included in Chapter VI “Courts”. The
third part of Section 1 of the law “On Judicial Power”, in its turn,
stipulates that “[jJudicial power in the Republic of Latvia is vested in
district (city) courts, regional courts, the Supreme Court and the
Constitutional Court, but during a state of emergency or war— also
in military courts”25. The first part of Section 1 of the Constitutional
Court Law similarly provides that “The Constitutional Court shall be
an independent judicial authority [..]726.

The Constitutional Court as an institution of judicial power
exercises its functions by administering justice, thus ensuring
control over the two other branches of power?7. At the
Constitutional Court justice is administered according to a proce-
dural order, with the participation of at least two parties to the
case with opposite interests, the justice is administered by jus-
tices and the result of the court proceedings may be a court rul-
ing with binding power28. In difference to courts of general court
system, the essence of administering justice at the Constitutional
Court is to solve special or specific disputes regarding the com-
patibility of legal provisions with the provisions of higher legal
force?29. In the proceedings before the Constitutional Court the

# On terminating court proceedings in case No. 2001-18-01: Ruling of the Constitutional

Court of RL 08.06.2012., concluding part, Para 17.2.

* The Constitutional Court. 03-05 (99). 01.10.1999. Para 1.

 Par tiesu varu: LR likums. Zinotajs, nr. 1, 14.01.1993.

%6 Satversmes tiesas likums: LR likums. Latvijas V&stnesis Nr. 103 (588), 14.06.1996.

7 The Constitutional Court. 2001-06-03.22.03.2002. Para 1.2.

* The Constitutional Court. 2006-12-01. 20.12.2006. Para 9.2.

» The Constitutional Court. 2011-11-0103.02.2011. Para 11.1.; The Constitutional Court.
2006-12-01. 20.12.2006. Para 9.2.




Kouncrurymonnoe MPABOCYOUE - 4(58)'12

dispute is solved both if the contested legal provision is declared
incompatible or compatible with the provisions of a higher legal
force3o0,

The principle of functional division between the courts of the
general court system and the Constitutional Court essentially fol-
lows from the Satversme Article 8231 and 85. The functional dis-
tinction of judicial institutions is absolute, since no judicial institu-
tion has the right to assume the authorisation granted to another.
The functional division of judicial institutions was explained also in
one of the first cases heard by the Constitutional Court. “The
courts belonging to Latvian system of general jurisdiction courts
have the right to hear civil law disputes, criminal cases, as well as
cases that follow from administrative legal relationships. However,
in accordance with the law they have no right to declare invalid
acts of regulatory nature. For this purpose in Latvia in 1996 a con-
stitutional court, not belonging to the system of general jurisdic-
tion courts was established — the Constitutional Court, which, as
stipulated by Article 85 of the Satversme, has the right to examine
the compatibility of laws and other enactments with the
Satversme and other laws”32,

For the Constitutional Court, in fulfilling its functions and hear-
ing cases, it is important to separate those issues (cases), the
adjudication of which falls within its jurisdiction, from political
issues, the settling of which is not the task of the Constitutional
Court33. To differentiate between law and politics, considering the
fact that all laws have political dimension, is a complex task. In
explaining the limits of its competence, the Constitutional Court
has admitted that the Constitutional Court Law “does not grant to
the Constitutional Court the right to assess the political useful-
ness of actions taken by other state institutions of constitutional
power”34, Likewise, it has indicated that the Constitutional Court
has the right to examine cases “to the extentit is possible to apply
law (legal) argument to it, separating these from legal policy argu-

3% The Constitutional Court. 2011-11-01. 03.02.2012. Para 11.1.

31'82. In Latvia, court cases shall be heard by district (city) courts, regional courts and the
Supreme Court, but in the event of war or a state of emergency, also by military courts. The
Constitution of the Republic of Latvia. http://www.saeima.lv/en/legislation/constitution/

*2 The Constitutional Court. 04-03(99). 09.07.1999. Para 1.

3 The Constitutional Court. 2005-08-01. 11.11.2005. 9.

** The Constitutional Court. 2011-11-01. 03.02.2012. 11.2.
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ments. With regard to issues, which cannot be adjudicated by
applying strict legal standards, but the conclusions to be made in
them predominantly depend upon political usefulness, decisions
should be taken by political bodies of the sate, democratically
legitimised, first of all — the legislator”ss.

3. Adjudication of Cases: Procedural Principles

The Constitutional Court examines the cases falling within its
jurisdiction according to its jurisdiction defined by the law, i.e.,
according to a definite procedure. Disputes arising regarding the
constitutionality of legal provisions require a special procedural
form for solving them36. Therefore a special type of court pro-
ceedings has been established for hearing cases at the
Constitutional Court — the Constitutional Court proceedings,
which differs from hearing cases at the general system of
courts37. It is characterised by procedural principles, parties to
the proceedings and procedural stages. The Constitutional Court
proceedings have several consecutive stages: initiating the case,
preparing the case, adjudicating the case, making of the ruling
and enforcement of the ruling. The Constitutional Court proceed-
ings are basically regulated by the Constitutional Court Law and
the Regulations of the Constitutional Court38.The Constitutional
Court proceedings can possibly interact with other procedure —
the civil procedure — only in two cases, when the Civil Law provi-
sions are applied, i.e., to calculate the procedural terms and to
enforce fiscal penalty (procedural sanction). Other procedural
issues, regulated neither by the Constitutional Court Law, nor the
Regulations of the Constitutional Court, are not decided by other
legal acts, but by the Constitutional Court itself.

In compliance with the essence of an institution of judicial
power — settling a dispute — the court proceedings may be based
upon a received application. The decision on initiating
Constitutional Court proceedings is taken by the Constitutional
Court Panel. Thus, a precondition for initiating Constitutional

% The Constitutional Court. 2011-11-01. 03.02.2012. 11.2.

3% H B. Bumpyx. Koncrurymmonnoe npasocymue. Cyne6Hoe KOHCTHTYIHOHHOE IPABO U IPO-
mecc. - Mocksa.: FOHUTH, 1998, - C. 202.

37 Endzins A. Satversmes tiesas process un prakse. Administrativa un kriminala justicija,
1997, Nr. 1(1), 3.-8.Ipp.

¥ Satversmes tiesas reglaments. Latvijas Véstnesis Nr. 20 (2407), 06.02.2001.
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Court proceedings will always be an application submitted to the
Constitutional Court by a subject of the constitutional control,
meeting all requirements set out in the Constitutional Court Law.
The Constitutional Court has no right to initiate proceedings on its
own initiative, excluding its ex officio right. The Constitutional
Court proceedings are based upon the jurisdiction voluntaria
principle.

The fact that the Satversme does not define the range of sub-
jects entitled to submit an application to the Constitutional Court
is a special feature of the constitutional regulation on the
Constitutional Court. The subjects, who have the right to submit
an application to the Constitutional Court, are indicated in Section
17 of the Constitutional Court Law. Other subjects, except those
mentioned expressis verbis in Section 17 of the Constitutional
Court Law, have no right to submit an application to the
Constitutional Court. This does not preclude establishing by inter-
pretation the conceptual content of the subject of constitutional
court included in the Constitutional Court Law. For example, in
establishing, which persons have the right to submit a constitu-
tional complaint, the theory of fundamental human rights and the
content of human rights enshrined in the Satversme must be
taken into considerations®.

Even though the legislator has the right to define the persons,
who have the right to submit an application to the Constitutional
Court, simultaneously other constitutional provisions and princi-
ples, as well as the general jurisdiction of the Constitutional Court
must be taken into consideration. The range of subjects, who
have the right to submit an application to the Constitutional Court,
has been constantly expanding, by the legislator amending the
Constitutional Court Law (section 17), making the Constitutional
Court accessible to a broad circle of subjects. In Latvia, in view of
the fundamental principles of the state structure, three groups of
subjects may apply to the Constitutional Court: public law sub-
jects, courts and persons. Each subject of constitutional control,
when exercising its rights to initiative, has to consider the form of
constitutional control and the procedural restrictions set for the
concrete subject.

% The Constitutional Court. 2000-07-0409. 03.04.2001. Para 1; The Constitutional Court.

2011-21-01. 06.06.2012. Para 9.
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Since the Constitutional Court has been created according to
the European models of constitutional control, it follows from
Article 85 of the Satversme, that the Constitutional Court can
exercise abstract constitutional control, which in principle is
excluded from the American model. The form of constitutional
control, the exercise of which is not connected with a specific dis-
pute or court proceedings, is to be considered abstract control.
Abstract control means that abstract compliance of the legal pro-
vision with the constitution is verified, as its enforcement is not
linked with safeguarding the subjective rights of a concrete per-
son. This is the reason why the local government councils, who
can submit an application to the Constitutional Court to protect
their rights in case of infringement, cannot be regarded as the
subjects of abstract constitutional control. The subjects of
abstract constitutional control (in the meaning of the
Constitutional Court Law these are the President of the Saeima,
the Saeima as a collegiate institution, at least 20 members of the
Saeima, the Cabinet of Ministers, the Prosecutor General, the
Council of the State Audit Office, as well as two subjects, who
have to abide by specific procedural restrictions, — the Judicial
Council40 and the Ombudsman4!) submit an application to the
Constitutional Court to safeguard conjectural or public inter-
ests42. The application by subjects of abstract constitutional con-
trol is “to be regarded as an important tool for the protection of
the state and public interests”43.

The subjects of concrete control, which in the countries with
the European model of constitutional control, are courts (in Latvia
— also the judges of the Land Registry Offices), have the right to
contest the compliance of a law with the Satversme, if during
adjudication of a concrete case doubts arise about the compati-
bility of the applied provision (in administrative procedure) or the

0 The Judicial Council can submit an application in the frameworks of jurisdiction estab-

lished by law, that is in those questions, which are in the competence of the Judicial
Council.

I The Ombudsman can submit an application if the authority or official, who has issued the
disputed act, has not rectified the established deficiencies within the time period specified
by the Ombudsman.

* The Constitutional Court. . 2010-51-01. 14.03.2011. Para 10.2.

# Par tiesvedibas izbeigsanu lieta Nr. 2011-18-01: LR Satversmes tiesas 2012. gada 8.
junija lémums, 16.2.p. http://www.satv.tiesa.gov.lv/upload/2011-18-
01_lemums%?20par%?20tiesvedibas%20izbeigsanu.pdf
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provision that should be applied44 with the Satversme. Thus, the
application submitted by a court can be only concrete - related to
the adjudication of a concrete case and if the constitutionality of a
legal provision is a precondition for adjudicating a concrete
case#s. At the same time application regarding concrete control
may not be “a preliminary question on the interpretation of the
legal provision to be applied”46.

Individual persons also have the right to submit to the
Constitutional Court a special type of application — the constitu-
tional complaint. In difference to other subjects, a person may not
contest at the Constitutional Court the compliance of a law to any
of the Satversme provisions, but only with the fundamental human
rights enshrined in the Satversme#47. Actio popularis is not allowed
in Latvia, therefore the applicant (of the constitutional complaint)
has to abide by various restrictions (has to prove the infringe-
ment, abide by the subsidiarity principle, terms), the content of
which is specified in the Constitutional Court Law.

4. Jurisdiction of the Constitutional Court Provided by

the Constitution

The constitutional legislator has included in Article 85 of the
Satversme and has defined only one aspect in the competence of
the Constitutional Court or the cases to be adjudicated by it — to
control the compatibility of laws with the Satversme. l.e., the
Satversme specifically defines one object of constitutional control
(what can be contested at the Constitutional Court) — the law. The
discussions on the wording of Article 85 in the Saeima allows con-
cluding that the distinguishing of this one aspect in the compe-

* The wording “should be applied” is in the subjunctive mod not only to indicate that the

provision should be applied, if it were compatible with a legal provision of a higher legal
force, but also indicates that this provision should be applied and that, obviously, is nec-
essary for adjudicating cases.

Par atteik$anos ierosinat lietu: Satversmes tiesas 1. Kolégijas 2011. Gada 24. Februara
Iémums, 3. punkts. Unpublished. Available from the Constitutional Court.

4 In the decision on refusal to initiate a case, the Panel of the Constitutional Court has indi-
cated that “the application by a court to the Constitutional Court may not be abstract [..].
and the court should substantiate, why the respective provision would be needed for adju-
dicating the case.” Par lietas ierosinaSanu: LR Satversmes tiesas 2007. gada 31. oktobra
lémums, 6. punkts. http://www.satv.tiesa.gov.lv/upload/ierosin_nodokli nodevas.htm

6 Par tiesvedibas izbeigsanu lieta Nr. 2010-09-01: Satversmes tiesas 2010. gada 13. oktobra
Iémums, 12. punkts. http://www.satv.tiesa.gov.lv/upload/lem_izb 2010-09-01.htm
See more: Rodina A. Konstitucionalas stidzibas teorija un prakse Latvija. Riga: Latvijas
Véstnesis, 2009, 20.-25.1pp.
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tence of the Constitutional Court and its inclusion in the
Satversme had the purpose of pointing to the rights of the
Constitutional Court to assess the compatibility of the laws adopt-
ed by the parliament itself — the Saeima — with the Satversme.
Thus, this aspect in the jurisdiction of the Constitutional Court or
the category of cases to be adjudicated by it was specified also in
the Satversme to exclude any doubts concerning violations of the
principle of parliamentary sovereignty and the right of the
Constitutional Court to declare a law adopted by “the parliament
itself” invalid.

The jurisdiction of the Constitutional Court — to control the
compatibility of law (also other legal acts) with the Satversme - is
based upon the principle of vertical constitutional control.
According to it the Constitutional Court has the right to verify only
the compatibility of a lower legal act or its part with a legal provi-
sion of a higher legal force. Control of horizontal level or the con-
trol of legal acts and their provisions of one hierarchic level should
be excluded from the Constitutional Court procedure. The princi-
ple of vertical constitutional control may be considered to be prin-
ciple established by the Satversme. It is reflected in the first sen-
tence of Article 85 of the Satversme, in which the legislator has
indicated that the Constitutional Court shall control the compati-
bility of a lower law with a higher, i.e., the Satversme.

a. The Concept of the “Law”

Only such a law, which is compatible with the Satversme, may
be in force. In the state ruled by the law a situation, when laws,
which collide with the national constitution, exist, is inadmissible.
If the legislator has exceeded its discretion defined in the
Satversme and has adopted an anti-constitutional law, then it is
the task of the Constitutional Court to exclude such a law from the
legal system.

According to Article 64 of the Satversme two subjects in Latvia
are endowed with the legislative right: the people and the Saeima.
The Constitutional Court, explain the meaning of the concept
“law”, has pointed out that “a law is a legal act adopted according
to the procedure set out in the Satversme”48. This means that all

“8 The Constitutional Court. . 2011-11-01. 03.02.2012. Para 11.1.
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laws that are adopted according to the procedure set out in the
Satversme and in the hierarchy of legal acts are below the
Satversme or have lesser legal force than the Satversme (the
principle of vertical constitutional control) may be subject to the
control by the Constitutional Court. Thus far only the compatibili-
ty of laws adopted by the Saeima with the Satversme have been
contested at the Constitutional Court, however, the right of the
Constitutional Court to exercise control cannot be excluded with
regard to laws adopted via referendum4®. Following K.Dislers’
statement, it can be concluded that the laws adopted “in the ordi-
nary legislative procedure”®® may be contested at the
Constitutional Court. To guarantee comprehensive priority of the
constitutional provisions and to ensure to persons the possibilities
to protect their fundamental rights enshrined in the Satversme, as
well as to ensure control over the legislator “the definition of law
includes both the substantial and formal concept of it”51.

Any law can be subject to the control by Constitutional Court
(as toits content). Inter alia, the Constitutional Court has the com-
petence to assess the constitutionality of laws adopted by the
other branches of power also in those cases when they affect the
judicial power and the Constitutional Court itself52. Since
»Ln]either the Satversme, nor the Constitutional Court Law grant
the right to the Constitutional Court to refuse to assess the com-
patibility of a law or other legal provision with the Satversme, like-
wise, no one has been granted the right to prohibit the law to exer-
cise its function or to restrict the court in exercising its func-

* Article 79 (part 2) of the Constitution provides, that a draft law, decision regarding mem-

bership of Latvia in the European Union or substantial changes in the terms regarding such
membership submitted for national referendum shall be deemed adopted if the number of
voters is at least half of the number of electors as participated in the previous Saeima elec-
tion and if the majority has voted in favour of the draft law, membership of Latvia in the
European Union or substantial changes in the terms regarding such membership. The
Constitution of the Republic of Latvia. http://www.saeima.lv/en/legislation/constitution/

0 Dislers K. Latvijas Republikas Satversmes grozisanas kartiba. Tieslietu Ministrijas

~ Véstnesis, 1929, Nr. 7/8, 227. Ipp.

*! The understanding of law was specified by the Constitutional Court in a case, in which the
compatibility of a state budget sub-program with the Satversme was examined, when the
Constitutional Court simultaneously found the answer to the question — whether it had the
right to review the compatibility of part of the state budget expenditure plan (sub-pro-
gram) with the Satversme. I.e., the Constitutional Court first of all had to answer the ques-
tion, whether a state budget sub-program could be considered to be law. The
Constitutional Court. 2011-11-01. 03.02.2012. Para 10, 11.

** The Constitutional Court. 2010-06-01. 25.11.2010. Para 9.
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tions”53. The Satversme safeguards the competence of the
Constitutional Court defined in the Satversme - to control the
compatibility of any law with the Satversme, prohibit the legislator
to restrict arbitrarily this aspect in the jurisdiction of the
Constitutional Court, for example, defining, which specific laws
may not be reviewed by the Constitutional Court.

In accordance with the Satversme “law” is also amendments to
the Satversme, which may be adopted by the Saeima (Article 76.
of the Satversme54), or through a referendum (first part of Article
79 of the Satversme®5), exercising “constitutional legislation”56 or
“constitutional power”57. The laws, which amend the Satversme,
have constitutional power, i.e., these are constitutional laws58.
“The laws, with which the Saeima or the totality of Latvian citizens
amend the Satversme, are of constitutional rank, if they have
been adopted in compliance with the requirements set in the
Satversme”59. Considering the principle of vertical constitutional
control, one may conclude that the Constitutional Court may not
assess the compatibility of law, by which the Satversme is amend-
ed (or constitutional law), with the Satversme60. “Constitutional
provisions are provisions belonging to the same hierarchical level,
thus the assessment of the mutual compatibility of these provi-
sions does not fall with the competence of the Constitutional
Court”®1, At the same time, the Panel of the Constitutional Court
has indicated that, in view of the aims of the Constitutional Court,

3 The Constitutional Court. 2009-11-01. 18.01.2010. Para 5.

34 76. The Saeima may amend the Constitution in sittings at which at least two-thirds of the
members of the Saeima participate. The amendments shall be passed in three readings by
a majority of not less than two-thirds of the members present. The Constitution of the
Republic of Latvia. http://www.saeima.lv/en/legislation/constitution/

*379. An amendment to the Constitution submitted for national referendum shall be deemed
adopted if at least half of the electorate has voted in favour. The Constitution of the
Republic of Latvia. http://www.saeima.lv/en/legislation/constitution/

% Dislers K. Latvijas Republikas Satversmes grozianas kartiba. Tieslietu Ministrijas

__Vestnesis, 1929, Nr. 7/8, 227. lpp.

57 The Constitutional Court. 2007-10-0102. 29.11.2007 . Para 56.2.

58 Jelagins J. Tiesibu pamatavoti. Gram.: Miisdienu tiesibu teorijas atzinas. Riga: TNA,

1999, 70.Ipp.

%% The Constitutional Court. 2007-10-0102. 29.11.2007. Para 56.3.

Considering the development trends of the constitutional law and understanding of the
Constitution in Latvia in 2012, evolving the doctrine of the core of the Satversme, the pos-
sibility that the insights of the Constitutional Court as regards its right to control the mutu-
al compatibility of constitutional provisions might be amended cannot be excluded.

°! Par atteik§anos ierosinat lietu: LR Satversmes tiesas 2. kolggijas 2009. gada 6. oktobra
lémums, 4.p. Unpublished, available from the Constitutional Court.
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the conclusion that the Constitutional Court may not review the
constitutional compatibility of such laws, which envisage amend-
ments to the Satversme, but have not been adopted in a proce-
dure set out in the Satversme, might be contradictory to the
Satversme. Or, the Panel of the Constitutional Court has recog-
nised the competence of the court to rule, whether the law, by
which the Satversme is amended, has been adopted in procedure
set out in the Satversme, i.e., to examine the procedural aspects
of the adoption of the law amending the Satversmef62. The
Constitutional Court has used similar arguments to substantiate
the right of the Constitutional Court to assess also the compatibil-
ity of the procedure for adopting laws, which have been adopted
according to the procedure set out in the second sentence of the
second part in Article 68 of the Satversme, i.e., the procedure,
which the Satversme has envisaged for concluding international
agreements, when Latvia, with the purpose of strengthening
democracy, delegates part of the competence of the state institu-
tions to international institutions®3.

The wording of Article 85 of the Satversme allows concluding
that the Satversme envisages the so-called repressive (a posteri-
ori) constitutional control or the control of such laws that have
been adopted in a certain procedural (legislative) process.
Sometimes the repressive constitutional control is understood as
the control of laws that are in force. However, the fact that the law
is in force, could not be the decisive factor in all cases for the
issue to be examined by the Constitutional Court.

Article 114 of the Saeima Rules of Procedure provides that “[a]
draft law shall be deemed adopted and shall become a law if it has
been considered in three readings or, in the cases mentioned in
paragraph 2 of this Article, in two readings, and, if having been put
to avote in its entirety, it has received an absolute majority of votes
of the Members present”4. This legal provision might lead to the
conclusion that the law has been adopted in the Saeima, and thus,
the draft law has become a law, which might be contested at the
Constitutional Court. At the same time it must be taken into con-

82 Par atteik§anos ierosinat lietu: LR Satversmes tiesas 4. kolggijas 2003. gada 11. novembra

lémums, 1.1.p. Unpublished, available from the Constitutional Court.
53 The Constitutional Court. 2008-35-01. 07.04.2009. Para 10.4.
% Dislers K. Latvijas valsts varas organi un vinu funkcijas. Riga: TNA, 2004, 96.-97.1pp.
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sideration that the Satversme also grants important right to the
President of the State in the legislative procedure, following the
adoption of the law by the Saeima the President may exercise the
suppressive veto right (Article 71 of the Satversme), as well as the
right to suspend the publication of the law for two months (Article
72 of the Satversme), complying with the restrictions envisaged in
the Satversme. Thus, it is possible to extend the stage of adopting
the law65. Consequently the compatibility of the law with the
Satversme could be contested at the Constitutional Court after its
promulgation, i.e., when it is clear that the legislative process (in
the concrete case) has been completed. Thus, for example, the
President of the State V. Zatlers contested at the Constitutional
Court the provisions of the law “Amendments to the Public
Procurement Law”, which was adopted by the Saeima on 16 July
2009, promulgated on 30 July 2009, but came into force on 13
August 200966, In this case the President of the State submitted his
application to the Constitutional Court on 3 August 2009 - before
the law had come into force®7.

A law, which exists, can be identified in the legal space, may be
contested at the Constitutional Court. It follows that the
Constitutional Court may review the compatibility of an existing
legal provision with the Satversme, but cannot review a non-exis-
tent legal provision. “In accordance with Section 1 of the
Constitutional Court Law, the Constitutional Court examines cases
on the compatibility of laws and other legal acts with the Satversme.
This means that the Constitutional Court may review only legal pro-
visions defined in legal acts and may not assess the compatibility of
a non-existent legal provision with a provision of higher legal
force”68, At the same time, the Constitutional Court, similarly to
other constitutional courtst9, has recognised the possibility to

% Dislers K. Latvijas valsts varas organi un vinu funkcijas. Riga: TNA, 2004, 96.-97.1pp.

% Par lietas ierosinasanu: LR Satversmes 2. tiesas kolggijas 2009. gada 26. augusta lémums.
http://www.satv.tiesa.gov.lv/upload/lem_ierosin_2009 77.htm

67 Pieteikums Nr. 358/2009. Unpublished, available from the Constitutional Court.

% Satversmes tiesa. 2001— 02— 0106. 26.06. 2001. Para 5; compare to Par tiesvedibas
izbeigsanu lieta Nr. 2001-18-01: LR Satversmes tiesas 08.06.2012. lémums, secinajumu
dalas 18. punkts; Par atteikSanos ierosinat lietu: LR Satversmes tiesas 4. kolégijas 2011.
gada 23. maija lémums, 7.p. Unpublished, available from the Constitutional Court; Par
atteik8anos ierosinat lietu: LR Satversmes tiesas 1. kolggijas 2010. gada 28. decembra
lémums, 7.p. Nepublicéts, pieejams Satversmes tiesa.

% Kitris G Likumu robi un Eiropas konstitucionalds tiesas. Jurista Vards Nr. 24 (529),
01.07.2008.
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assess the so-called “legal lacunae”?0. It means that a legal provi-
sion that would regulate certain (preferable) legal relationships is
absent, and therefore (in the opinion of the applicant and the
Constitutional Court) incompatibility with the Satversme setsin. l.e.,
in contesting the compatibility of a (another) legal provision with the
Satversme, the deficiency of the law is examined. For example, in
case No. 2011-16-01 the compatibility of provisions of the first part
of Section 62 of the Insolvency Law and the second part of Section
3632 of the Civil Procedure Law, to the extent they do not envisage
the right to release a person from the payment of deposit, with
Article 92 of the Satversme was examined, because the applicant
considered that the right, not included in the provision, of the court
to release a person from making the so-called deposit payment,
obstructed access to court”!. However, the non-existent legal reg-
ulation will not always be examined by the Constitutional Court,
since the Constitutional Court also has to distance itself from decid-
ing upon issues of legal policy, which falls within the legislator’s
competence’2. However, in those cases, when “the Satversme
envisages a positive duty of the legislator to implement certain mea-
sures to safeguard or to ensure fundamental rights”’3 and the
means chosen by the legislator are not appropriate for reaching the
aim, then the examination of the so-called “legal lacunae” should
not be incompatible with Article 85 of the Satversme.

To contest the compatibility of a law with the Satversme, the
law may not have lost its legal force at the moment of submitting
the application74. The Constitutional Court may not engage in dis-

"See, for example, The Constitutional Court. 2001-13-0103. 05.12.2001; The Constitutional

Court. 2003-10-01. 06.11.2003.

"' The Constitutional Court. 2011-16-01. 20.04.2012.

2 See, for example, The Constitutional Court. 2004-06-01. 11.10.2004. Para 22.

3 Par atteik$anos ierosinat lietu: LR Satversmes tiesas 3. kolegijas 2011. gada 16. jinija
lémums, 5.2. p. Unpublished, available from the Constitutional Court.

™ If the case has been initiated at the Constitutional Court and during the court proceedings the
contested legal provision has become invalid, then the provision of the second part of Section
29 of the Constitutional Court Law is to be applied, which provides that court proceedings in
case can be terminated before pronouncing the judgement with the decision of the
Constitutional Court, if the contested legal provision or act has become invalid. In accordance
with the case-law of the Constitutional Court, the fact the contested provision has become
invalid per se will not always serve as grounds for terminating the court proceedings in the
case. The law envisages that the Constitutional Court has the possibility to terminate pro-
ceedings, but is not obliged to do so. The Constitutional Court must assess ex officio the pres-
ence of any considerations pointing to the necessity to continue the court proceedings in the
case. See: Par tiesvedibas izbeigSanu lieta Nr. 2011-18-01: Satversmes tiesas 2012. gada 8.
junija lémums, 16. punkts.; Satversmes tiesa. 2011-11-01. 03.02.1012. 9. punkts.

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

pute settlement, if such is absent, i.e., the object of dispute — the
legal provision — is non-existent?s.

b. Content of the “Constitution”

The Constitutional Court in its case law has repeatedly empha-
sized that the aim of the legislator, in establishing the
Constitutional Court, was to create an effective mechanism for
safeguarding the priority of constitutional provisions76. The funda-
mental principle in the existence of democracy and judicial state is
the recognition of the constitutional supremacy, which, in its turn,
is the basis for the concept of constitutional control (institution).
This aspect is reflected in Section 85 of the Constitutional Court
Law, which sets out that the compatibility of a law with the
Satversme is subject to control. Therefore this aspect (compatibil-
ity with the Satversme) reflects not only one category of cases to
be reviewed by the Constitutional Court, but also the fundamental
idea (essence) of the Constitutional Court, i.e., constitutional con-
trol — to ensure the rule of the Satversme.

The concept “Satversme” first of all covers those written legal
provisions, which have been adopted by the constitutional legis-
lator, have the highest legal force and are collected in a written
document, i.e., in a legal act called the Satversme of the
Republic of Latvia (adopted on 15 February 1922). The
Satversme covers (contains) also those laws, by which the
Satversme has been amended, since “the laws adopted in
accordance with the procedure of Article 76 - 79 of the
Satversme, which amend the Satversme, have higher legal force
than ordinary laws”77.

General principles of law are an indispensable part of the
Satversme, since the constitution as legal reality covers various
rules, constitutional provisions and principles, which are directly
enshrined in constitutional provisions or are derived from them?78.

5 The Constitutional Court. 2007-15-01. 12.02.2008. Para 4.

® The Constitutional Court. 2008-35-01. 07.04.2009. Para 10.4; The Constitutional Court.
2011-11-01. 03.02.2012. Para 11.1.

" The Constitutional Court. . 2007-10-0102. 29.11.2007. Para 56.2.

™ On the Compliance of Article 11 (wording of 4 May 2004) and paragraph 2(wording of
4 May 2004) of Article 2 of the Republic of Lithuania Law on Presidential Elections
with the Constitution of the Republic of Lithuania. Ruling of the Constitutional Court of
the Republic of Lithuania on 25 May 2004. Para 4.
http://www.Irkt.lt/dokumentai/2004/r040525.htm




Kouncrurymonnoe MPABOCYOUE - 4(58)'12

The Constitutional Court in its practice has recognised general
principles of law as the source of law, using Article 1 of the
Satversme, since the Constitutional Court holds the opinion that
“[flrom article 1 of the Satversme, which provides that Latvia is an
independent democratic republic, a number of principles of a
judicial state follow, including the principle of the division of power
and the principle of legitimacy”79. It is indubitable that the gener-
al principles of law are an integral part of the constitution, their
task being “to ensure that other legal provisions, also those
included in the Satversme, are applied correctly, and that their
application and the result of such application would fully comply
with the requirements of a judicial state”8o,

The concept “Satversme” defined in Article 85 of the Satversme
covers Latvia’s constitutional regulation, which may be set out not
only in the Satversme, in the narrow understanding of it. When
deciding on initiating proceedings in the so called Case of Latvian-
Russian Border Agreement, the Constitutional Court Panel con-
cluded that “it is within the jurisdiction of the Constitutional Court
to examine cases not only regarding the compatibility of a law with
the Satversme in the narrow understanding of it — the concrete
document “Satversme of the Republic of Latvia”, but also cases
concerning the compatibility of a law with the Satversme in a
broader understanding of it, i.e., cases concerning the compli-
ance of a law to all provisions of constitutional character (rank
level). Moreover, irrespectively of the place of this provision of con-
stitutional character in the hierarchy of legal acts vis-a-vis the
Satversme in the narrow understanding of it"81. Thus, the concept
“Satversme” in the broader understanding of it, included in Article
85 of the Satversme, covers all those provisions that determine the
constitutional regulation in the state.

Even though divergent opinions on the understanding of the
Satversme are found in the legal doctrine8?, the Constitutional
Court has defined that “the constitutional regulation of the state of

" The Constitutional Court. 2001-09-01. 21.01.2002.Compare: D. Iljanova. Vispargjo

tiesibu principu nozime un piemérosana. Riga: Ratio iuris, 2005, 60. lpp.

% The Constitutional Court. 2005-12-0103. 16.12.2005. Para 24.

81 Par lietas ierosinasanu: LR Satversmes tiesas 17.07.2007. 2. Kolggijas lémums, 3.punkts.
http://www.satv.tiesa.gov.lv/upload/lem_ierosin 2007 14.htm

82y, Eglitis, researcher of constitutions, states that “the Satversme, undoubtedly, currently is
codified, it consists of one law.” Eglitis V. Ievads konstitiicijas teorija. Riga: Latvijas
Véstnesis, 2006, 91.1pp.
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Latvia is basically collected in the Satversme, however, the legal
provisions of 27 May 1920 Declaration on the State of Latvia83, the
Declaration of Independence84 and the Constitutional Laws5 still
retain their legal force, to the extent these have not been replaced
by the Satversme provisions”86. An opinion can be found in the sci-
ence of law that the Act of the National Council of 18 November
1918 on the Proclamation of the Republic of Latvia is an act of con-
stitutional rank that is in force alongside the Satversme87. Thus,
the constitutional regulation of the state of Latvia is included in
several legal acts of constitutional rank, and they all form Latvia’s
written constitution. Relying upon this “broader” understanding of
the Satversme, the Constitutional Court has examined cases, in
which the compatibility of legal provisions with the Preamble of the
Declaration “On the Restoring the Independence of the Republic
of Latvia®8, as well as Paragraph 9 of it89 were contested.
Alongside the aforementioned, the Constitutional Court has
deemed as acts or provisions of constitutional rank also such that
have been adopted in cases set out in the Satversme (Article
6890), i.e., delegating the competences to international institu-

¥ Deklaracija par Latvijas valsti [Declaration of the State of Latvia]: Latvijas Satversmes Sapulces

1920. gada 27. maija deklaracija. Likumu un valdibas rikojumu krajums, 1920, Nr. 4, Nr. 182.

8 Par Latvijas Republikas neatkaribas atjaunosanu [On the restoration of the independence]:
Latvijas PSR Augstakas padomes 1990. gada 4. maija deklaracija. Zinotajs, Nr. 20, 17.05.1990.

% Par Latvijas Republikas valstisko status [Law On the Statehood of the Republic of Latvia]: 1991.
Gada 21. Augusta Latvijas Republikas Konstitucionalais likums. Zinotajs Nr. 42, 24.10.1991.

8 LR Satversmes tiesas 29.11.2007. spriedums lieta Nr. 2007-10-0102, secinajumu dalas 62.
punkts.

87 Latvijas pilsoniem! Likumu un rikojumu krajums, 1919, 15. Jilijs, Nr.1.; LR Satversmes
tiesas 29.11.2007. spriedums lieta Nr. 2007-10-0102, secinajumu dalas 62. Punkts.; Pleps
J. Robezligums ar Krievijas Federaciju: Satversme un Satversmes tiesa. Gram.
Robezligums: Spriedums. Materiali. Komentari. Riga: Latvijas Veéstnesis, 2009, 603. Ipp.

% Par lietas ierosinasanu: LR Satversmes tiesas 1. Kolgijas 23.09.2009. lemums.
http://www.satv.tiesa.gov.lv/upload/lem_ierosin_2009 94.htm; LR Satversmes tiesas
13.05.2009. spriedums lieta Nr. 2010-22-01; LR Satversmes tiesas 29.11.2007. spriedums
lieta Nr. 2007-10-0102.

¥ The Constitutional Court. 2007-10-0102. 29.11.2007.

% 68. All international agreements, which settle matters that may be decided by the legisla-
tive process, shall require ratification by the Saeima. Upon entering into international
agreements, Latvia, with the purpose of strengthening democracy, may delegate a part of
its State institution competencies to international institutions. The Saeima may ratify inter-
national agreements in which a part of State institution competencies are delegated to inter-
national institutions in sittings in which at least two-thirds of the members of the Saeima
participate, and a two-thirds majority vote of the members present is necessary for ratifica-
tion. Membership of Latvia in the European Union shall be decided by a national referen-
dum, which is proposed by the Saeima. Substantial changes in the terms regarding the
membership of Latvia in the European Union shall be decided by a national referendum if
such referendum is requested by at least one-half of the members of the Saecima. The
Constitution of the Republic of Latvia. http://www.saeima.lv/en/legislation/constitution/.
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tions. “With the amendments to Article 68 of the Satversme from
8 May 2003 another type of constitutional rank acts is envisaged.
The Saeima can ratify international agreements, in which, with the
purpose of strengthening democracy, part of the competence of
state institutions is delegated to international institutions, in sit-
tings, requiring the presence of at least two thirds of the Members
of the Saeima, and the majority vote of the two thirds of those pre-
sent is needed to ratify them”91. Similarly, it has been confirmed
in the theory of law that any delegation of the competence of the
state to international institutions is possible only with a provision
of such legal force, which can be equalled to constitutional provi-
sions®2,

c. The Jurisdiction Provided by the Law

The constitutional legislator has envisaged in Article 85 of the
Satversme that alongside one category of cases defined in Article
85 of the Satversme, other cases to be examined by the
Constitutional Court are defined in the law (“cases [..] conferred
to it by the law”). Article 85 of the Satversme does not specify
what kind of law it is that defines the jurisdiction of the
Constitutional Court, however, one may assume that currently the
only law, which may define the jurisdiction of the Constitutional
Court, could be the Constitutional Court Law. While amendments
to Article 85 of the Satversme were drafted, Member of the
Saeima, rapporteur A. Endzins, while explaining the content of this
article, inter alia, said that the Constitutional Court shall examine
cases regarding “the compatibility of laws with the Satversme, as
well as other cases conferred into its jurisdiction by the
Constitutional Court Law [authors’ highlight] [..]”93. In the course
of drafting the Constitutional Court Law a proposal was discussed
that the functioning of the Constitutional Court could be regulat-
ed not only by the Constitutional Court Law, but also by other
laws. A. Endzin§, commenting upon this proposal, pointed out that
“the Legal Affairs Committee did not support this proposal, since
the amendment to the Satversme also envisages that there is this,

°! The Constitutional Court. 2007-10-0102. 29.11.2007. Para 56.3.
%2 Pleps J. Robezligums ar Krievijas Federaciju: Satversme un Satversmes tiesa. Gram.
Robezligums: Spriedums. Materiali. Komentari. Riga: Latvijas V&stnesis, 2009, 608.Ipp.

% Latvijas Republikas 6. Saeimas ziemas sesijas sesta sede 1996. gada 8. Februart.
http://saeima.lv/steno/st 96/st0802.html
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well, special provision, that the functioning of the Constitutional
Court is regulated by a special law. If we write in this provision,
that also in accordance with other laws, it will mean that signifi-
cant changes can be introduced by other laws. That’s why the
Legal Affairs Committee did not support it”94. The aforementioned
confirms that the scope of the concept “by law” included in Article
85 of the Satversme should be understood narrowly, i.e., as only
one law, which in this concrete case is the Constitutional Court
Law, which may define cases to be examined by the Constitutional
Court. The Constitutional Court pointed out in its ruling that “in
general the jurisdiction of the Constitutional Court is set out in
Article 85 of the Satversme and Section 1 of the Constitutional
Court Law, but an exhaustive list of cases to be examined by the
Constitutional Court is included in Section 16 of the Constitutional
Court Law”95. However, this conclusion does not mean that pro-
cedural issues cannot be specified in other laws, alongside the
Constitutional Court Law, but these can never define or create a
new category of cases to be reviewed by the Constitutional Court
and regulate the jurisdiction of the Constitutional Court. Thus, for
example, Section 49 of the law “On Local Governments” contains
provisions, which are the basis for submitting an application of
local government council to the Constitutional Court96.

“Other cases”, which the constitutional legislator has intended
to include into the jurisdiction of the Constitutional Court, have
been left at the discretion of the legislator. This choice of the con-
stitutional legislator (untypical — compared to other countries)
regarding such an essential delegation should be linked with the
brevity of the Satversme. At the same time the so-called open
principle of the Constitutional Court competence has also an
advantage, as there is no need to amend the Satversme for spec-
ifying the jurisdiction of the Constitutional Court. This is confirmed
by amendments introduced to Section 16 of the Constitutional
Court Law, i.e., the section defining the jurisdiction of the

Constitutional Court97. However, “other cases” thus far have been

% Latvijas Republikas 6.Saeimas arkartas sesijas séde 1996.gada 11.aprili.
http://saeima.lv/steno/st_96/st1104.html

% The Constitutional Court. 2009-113-0106. 06.12.2010. Para 21.

% Par pasvaldibam: LR likums. Latvijas Véstnesis Nr. 61 (192), 24.05.1994.

°7 Grozijumi Satversmes tiesas likuma: LR likums. Latvijas Véstnesis Nr. 242/245
(957/960), 24.09.1997.; Grozijumi Satversmes tiesas likuma: LR likums. Latvijas
Véstnesis Nr. 460/464 (2371/2375), 20.12.2000.




Kouncrurymonnoe MPABOCYOUE - 4(58)'12

the cases, in which the Constitutional Court had to examine the
compatibility of legal acts and their provisions with the legal pro-
vision of higher legal force. The Constitutional Court Law (Section
16) besides jurisdiction provided by the Constitution, states, that
the Constitutional Court shall adjudicate also cases regarding
compliance of international agreements signed by or entered into
by Latvia (also until the ratification of the relevant agreements in
the Saeima) with the Constitution; compliance of other regulatory
enactments or parts thereof with the norms (acts) of a higher
legal force; compliance of other acts of the Saeima, the Cabinet,
the President, the Speaker of the Saeima and the Prime Minster,
except for administrative acts, with law; compliance with law of
such an order with which a Minister authorised by the Cabinet has
suspended a decision taken by a local government council; com-
pliance of Latvian national legal norms with those international
agreements entered into by Latvia that is not in conflict with the
Constitution.

Even though prima facie one might conclude that determining
“other cases” is an exclusive and unlimited competence of the
legislator, however, in determining the jurisdiction of the
Constitutional Court alongside the one mentioned in the
Satversme, the legislator is bound by the principles and provi-
sions found in the Satversme. Likewise, when determining the
“other cases” to be examined at the Constitutional Court, the
aspects of jurisdiction typical of constitutional courts should be
taken into consideration®8. It would be inadmissible to include in
the jurisdiction of the Constitutional Court such aspects of juris-
diction, which would collide with the status, essence and compe-
tence of the Constitutional Court as a judicial institution or would
be incompatible with other constitutional provisions, inter alia,
distorting the functions of institutions implementing state power.
For example, the Constitutional Court could not be involved in the
legislative process as an advisory institution. Likewise, the theo-
retically feasible a priori constitutional control not only with regard
to the assessment of the constitutionality of international agree-
ments, but other legal acts, would be controversial.

% Steinberger H. Models of constitutional jurisdiction. Strasbourg: Council of Europe, 1993.

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

5. The Competence to Declare Legal Acts Invalid

The second sentence of Article 85 of the Satversme grants to
the Constitutional Court exclusive competence to declare invalid
“laws and other enactments and of parts thereof”. Essentially
these all are legal acts or parts thereof, over which the
Constitutional Court has the right to exercise the constitutional
control, i.e., any object of constitutional control. Upon identifying
a collision between the contested provision (act) and a legal pro-
vision of higher legal force, the Constitutional Court simultane-
ously declares the provision (act) invalid.

The Constitutional Court exercises its right to “declare invalid”
laws and other enactments or parts thereof only in one procedur-
al form, i.e., by adopting judgements. A Constitutional Court
judgement differs from a judgement of a court belonging to the
general court system as to its character. The judgement of a court
belonging to the general court system pertains only to the legal
relations of concrete persons within a concrete case (inter partes)
and are not directly applicable in adjudicating other cases. The
task of the Constitutional Court judgement, however, is to verify
the constitutionality of legal acts conferred for the Constitutional
Court control. The Constitutional Court in its judgement decides,
whether the contested provision (act) will lose its force, being
incompatible with a legal provision of a higher legal force, or it is
compatible with the Satversme and therefore valid. Thus, a
Constitutional Court judgement is applicable not only to the con-
crete legal relationship, but its scope is the same as the scope of
the contested provisions (acts). Several requirements as to the
form and content of the Constitutional Court judgement follow
from Article 85 of the Satversme as a whole and from its second
sentence. This is defined by the aim and objectives of constitu-
tional control. Thus, on the one hand, the judgement is a legal
document presented as procedural document, adjudicating the
case as to its merits, but, on the other hand, the Constitutional
Court, in adopting a decision, decides whether to retain the legal
provision(act) in the legal system or to exclude it.

The legal nature of a Constitutional Court judgement is char-
acterised by the following features: 1) universally binding force
(erga omnes); 2) final (cannot be appealed); 3) public; 4)
directly applicable; 5) unsurpassable.
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The second part of Section 32 of the Constitutional Court pro-
vides that a Constitutional Court judgement and the interpretation
of a legal provision included in it is mandatory to all state and local
government institutions (including courts) and officials, as well as
to natural and legal persons. Thus, a Constitutional Court judge-
ment is mandatory to all subjects within the whole territory of the
state. It has erga omnes force, i.e., it is generally binding.
Essentially, the generally binding force of the Constitutional Court
judgement can be equalled to the force of%. However, this
should be understood not as equality with law, but as the general
binding force of the judgement as of a law. A Constitutional Court
judgement has the impact of a law, but not its form100,

The first sentence of the first part in Section 32 of the
Constitutional Court Law provides that a Constitutional Court
judgement is final. It means that a Constitutional Court judgement
cannot be appealed against and it cannot be re-examined by any
state or international institution. Likewise, the Constitutional Court
itself has no right to re-examine its own judgement. However, a
judgement made in a concrete case cannot cover the changes that
might happen after it has come into force. If the circumstances of
the case change significantly, the claim cannot be considered to
be adjudicated. This is proven by the Constitutional Court practice,
repeatedly examining the compatibility of Para 5 and 6 of Section
5 of the Law on the Saeima Election with the Satversme01. Thus,
in some cases, assessing the actual circumstances of the case,
the conclusions (findings) made in the previous judgment, as well
as changes in the legal system and establishing the existence of
essentially new circumstances, the Constitutional Court may adju-
dicate an already adjudicated claim. The finality of the judgement
cannot be attributed to the findings expressed in the Constitutional
Court judgements. Under certain conditions the Constitutional
Court may develop, expand and even change its findings
expressed in judgements. Thus, none of the Constitutional Court
judgements provides an exhaustive interpretation of the respective
constitutional provision. The findings of the Constitutional Court as

% Paparinskis M. Satversmes tiesas spriedums ka normativs akts. Likums un Tiesibas, 2003,

5. s€j. Nr. 5 (45), 146. Ipp.

1pjeps J., Pastars E., Plakane I. Konstitucionalas tiesibas. Riga: Latvijas Véstnesis, 2004,
195. Ipp.

"' The Constitutional Court. 2005-13-0106 15.06.2006. Para 10.3.
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regards the interpretation of a concrete constitutional provision
evolve and are improved, at the same time, do not reveal the full
content of a constitutional provision.

The Constitutional Court judgements come into force on the
date of their promulgation or publication. They are published in
the official journal within five days following the date of their adop-
tion. The publication ensures the public character of the
Constitutional Court judgements.

The Constitutional Court judgements are directly applicable
legal acts. No special “embodiment mechanism” or act on apply-
ing the law are needed to enforce a Constitutional Court judge-
ment. The declaration of a provision invalid means that on the
date of publication or a date specifically set in the judgement the
contested provision automatically loses its force. Latvia’s legal
regulation does not require the legislator to revoke the provision
by introducing amendments to the legal act. In practice the party
applying the legal provision, by checking the information system
on legal acts (www.likumi.lv), maintained by the Ministry of
Justice (the administrator of official journal), will find on the site of
the specific provision a reference that it has become invalid as of
a certain date. The only exception to this practice applies to inter-
national agreements. The fourth part of Section 32 of the
Constitutional Court Law stipulates that in cases, when a
Constitutional Court finds an international agreement, signed or
concluded by Latvia, incompatible with the Satversme, the
Cabinet of Ministers is obliged to act immediately to introduce
amendments to this agreement, denounce it, suspend its func-
tioning or recall accession to it. The subjects of legal relationships
may directly refer to the Constitutional Court judgement.
Sometimes the Constitutional Court judgement contains also
temporary provisions that must be abided by until the legislator
has improved the lawful regulation, bringing it in compliance with
the Satversme102,

The Constitutional Court judgement is unsurpassable. If the
Constitutional Court has declared legal provisions incompatible
with the Satversme, the institution that has adopted the provision
may not repeatedly adopt identical provisions (act). This charac-

192 The Constitutional Court. 2009-43-01. 21.12.2009. Para 35.3.
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teristic follows from the principle of the division of power, other-
wise it would be impossible to execute the function of constitu-
tional control?03, Simultaneously it must be noted that the instruc-
tions included in the Constitutional Court judgement regarding
amendments to the legal regulation may not restrict the legisla-
tor’'s freedom to select the most appropriate solutions04. It is
possible to adopt an identical provision, but only in the following
cases: 1) if the legislator had infringed procedural provisions
and, in adopting the new provision, has fully complied with the
procedure and the instructions expressed in the Constitutional
Court judgement; 2) amendments have been introduced to the
legal regulation and the repeated adoption of the contested pro-
vision no longer creates incompatibility with a legal provision of
higher legal force or 3) to eliminate the incompatibility amend-
ments have been introduced to a legal provision of higher legal
force, inter alia, to the Satversme.

Article 85 of the Satversme does not define the moment when
the legal provision (act) becomes invalid, but at the same time it
sets out that the Constitutional Court shall examine the cases
“within its jurisdiction as provided by the law.” In accordance with
the third part of Section 32 of the Constitutional Court Law a legal
provision (act), which has been declared by the Constitutional
Court as non-compliant with a norm of a higher legal force, shall
be regarded as not in effect from the day of publication of the
Constitutional Court judgement, unless the Constitutional Court
has determined otherwise. Thus a legal provision (act) can
become invalid both according to general and special procedure.
In the general procedure the legal provision becomes invalid from
the day of publication of the Constitutional Court judgement. The
special procedure is determined by the Constitutional Court.
Thus, Article 85 of the Satversme authorises the legislator to set
the procedure for hearing cases at the Constitutional Court, inter
alia, the procedure in which the contested provision (act)
becomes invalid. However, the legislator, in determining this pro-
cedure, has granted to the Constitutional Court the discretion to

103 K(g(nmers D.P. The Constitutional Jurisprudence of the Federal Republic of Germany.

204 ed. Durham and London: Duke University Press, 1997, p.54-55.
1% Komoxkoe A. Obs3arensHOCTh pemenuii Koncturynuonsoro cyna. Gram.: Akmyanvhvie
sonpocwl Koncmumyyuonnozo npasocyous. 2011, - Mocksa: Bonrepe Kiysep, - C. 503.
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decide the moment when the contested provision, which has
been declared incompatible with a legal provision of a higher legal
force, becomes invalid. The Constitutional Court, however, has to
substantiate its opinion if the contested provision is declared to
be invalid from another day, not from the date of publication of the
judgement. The duty to substantiate its opinion follows from the
principle of legality, which is binding to the Constitutional Court
itself105, The contested provisions become invalid: 1) on the day
of publication of the judgement (general rule, which follows from
the Constitutional Court Law; 2) from the day it was adopted (ex
tunc); 3) on a date determined by the Court, which coincides nei-
ther with the day of adopting the provision, nor the day of publi-
cation of the judgement: a) the date may be retroactive (ex tunc),
b) the date may set in the future (ex nunc).

The general procedure for a provision to become invalid, i.e.,
from the day of publication of the judgement is the most fre-
quently used tool in the Constitutional Court practice. The decla-
ration of a provision to be invalid as of the day of its adoption can
be applied only in few cases. Retroactive judgement should be
regarded as an exception!%. In such cases special attention
should be paid to legal relationships pertaining to the anti-consti-
tutional provision. Declaration of retroactive force is typical of
such cases, when the contested provision has been adopted ultra
vires107 or significant procedural violations have been commit-
ted08, Thus, the principle that “an anti-constitutional law is not a
law”109 should be applied to such cases, it has never existed, hav-
ing been adopted in unlawful procedure. Consequently, it could
not create legal relationships. However, there could be also other
cases, when justice would demand declaring the contested provi-
sion invalid from the day of its adoption. The Constitutional Court,
having established such a situation, has to provide substantiation
for this necessity.

The retroactive force of the judgement is of special importance

within the institution of constitutional complaint, since this might

195 The Constitutional Court. 2009-11-01. 18.01.2010. Para 29.

1% Rodina A. Konstitucionalas teorijas teorija un prakse Latvija. Riga: Latvijas Véstnesis,
2009, 146.1pp.

197 The Constitutional Court. 2007-04-03. 09.10.2007. Para 25.

'% The Constitutional Court. 2007-11-03. 17.01.2008. Para 29.

19 Field O. P Effect of an Unconstitutional Statute. Indiana Law Journal: 1926, Vol. 1: Iss.
1, Article 1. Accessible: http://www.repository.law.indiana.edu/ilj/voll/iss1/1
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be the only possibility to safeguard a persons’ fundamental
rights110, Therefore the Constitutional Court quite frequently,
upon declaring a contested provision incompatible with the
Satversme and invalid, sets a special condition that with regard to
the applicant the provision becomes invalid as of the day of its
adoption'11, in some cases the retroactive force is applied also to
other persons (groups of persons), which are under similar actu-
al and legal conditions as the applicant!'2. Similar practice is
applied to legal provisions, which have been subject to the
Constitutional Court following an application by the court. In such
cases the retroactive force is applicable to those persons, for the
protection of whose fundamental rights the court has turned to
the Constitutional Court, i.e., the parties of the respective civil,
criminal or administrative case. The range of the aforementioned
persons may be expanded, if the persons are under similar or
comparable conditions as the parties of the case, which is adjudi-
cated by a general jurisdiction court!13,

The retroactive force defined in the Constitutional Court judge-
ment may not coincide with the moment of adopting the provision.
Usually the court selects such date as the date when the funda-
mental rights of the applicant or the party to the case adjudicated
by a general jurisdiction court were infringed!14. However, if it is
impossible to identify a concrete date of the infringement, then
the court declares this provision to be invalid vis-a-vis these per-
sons as of the date of its adoption.

The setting of the date, when an anti-constitutional legal pro-
vision becomes invalid, is usually linked with specific considera-
tions. The Constitutional Court already in one of its first judge-
ments analysed and noted some principles it had used as guide-
lines, deciding upon the date, from which the contested legal pro-
visions become invalid. Comparison of the principles of justice,
legality, division of power and legal certainty (trust in courts) lead
to the conclusion that some elements of the legal certainty princi-
ple are significant, for example, the impact of a retroactive force

"% Rodina A. Konstitucionalas teorijas teorija un prakse Latvija. Riga: Latvijas Véstnesis,

2009, 147. Ipp.
"' The Constitutional Court. 2005-12-0103. 16.12.2005.
"2 The Constitutional Court. 2009-43-01. 21.12.2009.
'3 The Constitutional Court. 2011-02-01. 28.11.2011. Para 16.
1 The Constitutional Court. 2003-10-0103. 06.11.2003. Para 11.
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of a judgement upon private and public interests, the perma-
nence of legal relationships, changes of the legal status of per-
sons, who relied upon the legality of the contested act!15.
However, there are cases in court practice, when the Court has to
consider ways, when protecting a person’s infringed rights, not to
undermine the legal stability, i.e., the judgement has to be pro-
portional with the aim it wanted to achieve. Therefore, the
Constitutional Court in some cases has initiated practice, when
the contested provision is declared to be invalid in the future!16 or
if a certain event (condition) fails to occur. For example, if a law is
not amended!17, appropriate procedure in connected laws is not
introduced18, infringement of persons’ fundamental rights is not
eliminated19.

Declaration of a legal provision incompatible with the
Satversme, simultaneously envisaging that the provision will
lose effect at a postponed date (ex nunc), usually occurs when
amendments to the legal regulation is needed. l.e., the
Constitutional Court gives the legislator time to align legal reg-
ulation and to rectify the errors made. Different periods are set
for improving the regulation: from three months up to a year.
The Constitutional Court, in setting this term, in each specific
case considers the scope of needed amendments and whether
the legislator will be able to adopt the amendments to the legal
act within this period. Exclusion of the contested provision from
the legal regulation may have various consequences. It may
improve the legal regulation, but might also lead to a situation,
which is even worse that the previous regulation (contested
provision), as any kind of regulation becomes non-existent.
Therefore the Constitutional Court in its judgements very
meticulously assesses the possible consequences of revoking
the provision20, The Constitutional Court has concluded on a
number of occasions that an immediate revoking of the con-

' The Constitutional Court. 04-05(97). 11.03.1998. Para 5

!6 See, for example, The Constitutional Court. 2006-28-01.

""" See, for example, The Constitutional Court. 2003-05-01. 29.10.2003.

"8 See , for example, The Constitutional Court. 2003-03-01. 27.06.2003.

"9 See, for example, The Constitutional Court. 2009-76-01. 31.03.2010.

120 See more: Kympuc I, Cnane A. TIpaBoBble TOCIEACTBHS pemennii KoHCTHTYIHOHHOTO
Cyla B YKPEIUICHHH KOHCTUTYI[OHHOIO IIOpsaKa: ImpakTHka KOHCTHTYIHMOHHOTO cynaa
JlarBmiickoit PecriyOmukwu. In: Almanac: Constitutional Justice in the New Millenium,
Yerevan, NJHAR, 2011, - C. 99-104.
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tested provision would be even more incompatible with the
Satversme compared to leaving the contested provision in
force, a postponed date for enforcing the judgement can be
set121,

6. Confirmation of the Justices

The constitutional legislator in Article 85 of the Satversme has
set out a different procedure for establishing the corps of the
Constitutional Court Justices compared to appointment to the
office of the judges within the general court system (Article 84 of
the Satversme).

Without denying the importance of other judicial institutions,
the Constitutional Court has been granted a very essential and
influential competence - to review laws and declare them laws.
Considering the place, role and significance of the Constitutional
Court in the state the procedure for confirming the Constitutional
Court Justices to the office may differ. It follows from the scope of
the Court’s competence and its rights that the parties implement-
ing all functions of state power should be party to the develop-
ment of such an important judicial institution: including not only
the legislative and the executive, but also the judicial power. In the
process of setting up the Constitutional Court unfoundedly large
impact of the implementer of one state function should be bal-
anced (as much as possible).

Article 85 of the Satversme does not give a precise number of
the Constitutional Court Justices. Usually the number of justices
at a constitutional court depends upon several objective factors:
the population, form of state order, jurisdiction of court, the range
of subjects entitled to submit applications. Section 3 of the
Constitutional Court Law sets out that the Constitutional Court
shall have 7 Justices. The smallest number of justices in a consti-
tutional court — six justices — is at the Constitutional Court of the
Moldova Republic'22, The number of justices in other European
constitutional courts fluctuates from 9 to 16 (for example,

"2 The Constitutional Court. 2008-02-01. 21.10.2008. Para 12.

1221 aw N° 317-XI1I on the Constitutional Court. Section 6
http://www.codices.coe.int/NXT/gateway.dll?f=templates& fn=default.htm
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Lithuania - 9, Spain — 12, Portugal and Slovakia -13, Italy, Poland
-15, Germany -16)123,

The requirements set to the candidates for the office of the
Constitutional Court Justice are included in the Constitutional
Court Law (Section 4), which, consequently, gives the legislator
the right to change the requirements set to the Constitutional
Court Justices, based upon impartial considerations. In view of
the competence of the Constitutional Court, “[..] it is essential to
appoint only persons with the highest possible qualification as the
Constitutional Court Justices”124. However, such possible
amendments should not decrease or lower the requirements set
for the Constitutional Court Justice. It is accepted that persons,
who are recognised and highly esteemed among the profession-
als and in society, become constitutional court justices.

The requirements set for the candidates to the office of the
Constitutional Court Justice are similar to the ones set for consti-
tutional court justices in other countries and to the Supreme Court
Judges. A general requirement, which applies to the judicial sys-
tem and to Constitutional Court Justices, is that in Latvia only a
citizen of Latvia with impeccable reputation may become a judge.
In order to administer justice every judge “shall have the neces-
sary knowledge of law and legal work experience”125. The candi-
dates for the office of the Constitutional Court Justice must have
appropriate education in the science of law, its scope is specified
in the Constitutional Court Law126. Latvia’s experience in appoint-

"ZLaw on the Constitutional Court of the Republic of Lithuania. Article 4.

http://www.Irkt.lt/Documents3_e.html; Law on the Federal Constitutional Court. Article
2. http://www.iuscomp.org/gla/statutes/BVerfGG.htm; The Constitutional Tribunal Act.
Article 5. http://www.trybunal.gov.pl/eng/index.htm; Constitution of the Slovak
Republic. Article 134.
http://www.concourt.sk/sudca.do?id_submenu=a&sudca=&lang=a&aktualny=1; Organic
Law 2/1979 on the Constitutional Court of 3 October 1979. Article 5.
http://www.codices.coe.int/NXT/gateway.dll?f=templates&fn=default.htm; Law on the
Constitutional Court. Article 12. http://www.codices.coe.int/NXT/gateway.dll?f=tem-
plates&fn=default.htm; Law No. 87 of 11 March 1953. The composition and procedures
of the Constitutional Court. Section 1.
http://www.codices.coe.int/NXT/gateway.dll?f=templates&fn=default.htm

' The Constitutional Court. 2007-03-01. 18.10.2007. Para 24.1.

> The Constitutional Court. 2007-03-01. 18.10.2007. Para 22.3.

126 Para 4 of the second part of Section 4 in the Constitutional Court Law provides that a
person who has acquired a higher professional or academic education (except the first
level professional education) in legal science and also a master’s degree (including a
higher legal education, which in regard to rights is equal to a master’s degree) or a doc-
torate may be confirmed as the Constitutional Court Justice.
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ing the Constitutional Court Justices in office shows that persons
with experience in academic work are appointed to this responsi-
ble job'27, The experience of various countries shows that the
requirements regarding the minimum length of service (experi-
ence) set for the constitutional court judge is 10 years in Latvia128
(also Lithuania and the Czech Republic'29) up to 15 years
(Slovakia30) and 20 years (Hungary'31). Since only a person with
appraisable professional achievements can become a
Constitutional Court Justice, since “the office of the
Constitutional Court Justice should enjoy respect; a person with
very high professional level and previous experience should
occupy this office; and it is like this in the majority of European
states”132, a person who has reached the age of 40 can become
a Constitutional Court Justice - the same age requirement is set
for the President of the State in the Satversme?133,

Latvian institutions of judicial power are developed in accor-
dance with the principle that all judges, including the

127 At the time when the Constitutional Court Law was adopted, Member of the Saeima A.

Endzins, discussing the requirements set for the Constitutional Court Justice, pointed out
that “ [..] over there [i.e., at the constitutional courts of other countries — author’s note],
unfortunately, there are no young people like that at all, without years of service, without
practical experience, and, especially without academic experience. [..] These are faculty
members, readers, professors and Supreme Court judges, thus, with significant legal
work and research experience. The function of Constitutional or Satversme Court it, in
fact, not to adjudicate cases according to political criteria, but to conduct a very serious
legal and sometimes even academic legal analysis, to substantiate one’s attitude regard-
ing the incompatibility of one or another legal act with a legal act of higher legal force.”
Latvijas Republikas 6.Saeimas arkartas sesijas séde 1996.gada 11.aprill.
http://saeima.lv/steno/st_96/st1104.html

128 A person, who has at least 10 years of service in a legal speciality of scientific pedagog-
ical work in the speciality of law at a research institution or an institution of higher edu-
cation, following the acquisition of higher legal professional or academic education
(except first level professional education) may become a Constitutional Court Justice.
The 10 years period of service is counted only after acquisition of appropriate education.

"YLaw on the Constitutional Court of the Republic of Lithuania Article 103.
http://www.Irkt.lt/Documents3_e.html; Constitution of the Czech Republic. Article 84.
http://www.usoud.cz/view/czech_constitution

OConstitution of the Slovak Republic. Article 134.
http://www.concourt.sk/sudca.do?id_submenu=a&sudca=&lang=a&aktualny=1

! Act CLI of 2011 on the Constitutional Court. Section 6.
http://www.codices.coe.int/NXT/gateway.dll?f=templates& fn=default.htm
Latvijas  Republikas Saeimas  2009.gada l.oktobra  kartgja  se&de.
http://titania.saeima.lv/LIVS/SaeimaLIVS.nsf/0/570 A1AACC7DB6839C2257647002E
A6E1?70pen Document

'3 The age restrictions set for the Constitutional Court Justice was included in the
Constitutional Court Law with the amendments at the end of 2009, which came into fore
on 1 January 2010. Grozijumi Satversmes tiesas likuma: LR likums. Latvijas V@stnesis,
2009, 30.decembris, Nr. 205 (4191).
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Constitutional Court Justices, are appointed to the office by the
Saeima. The decision of the Saeima is one the main criteria for
ensuring the independence of judges!34. This means that the
corps of the Constitutional Court justices is created on the basis
of the so-called ballot system, in which the final word belongs to
the parliament.

Even though the final decision on confirming a Constitutional
Court Justice is taken by the Saeima, three constitutional institu-
tions have the right to propose candidates to the office: three can-
didates to the office of the Constitutional Court justice can be pro-
posed by at least ten Members of the Saeima; two — by the Cabinet
of Ministers; two — representatives of the judicial power — by the
Plenary Session of the Supreme Court, which may select candi-
dates from among the judges of the Republic of Latvia. The partic-
ipation of all institutions that exercise power in the creation of the
Constitutional Court not only underlines the importance of the
Constitutional Court, but also reduces political influence in this.

When proposing candidates for the office of the Constitutional
Court Justice, their compatibility with all requirements set in the
law (i.e. the Constitutional Court Law) should be ensured.
Likewise, a person, who cannot be a candidate for the judge’s
office, cannot be proposed as candidate for the office of the
Constitutional Court Justice!35. The candidates are evaluated by
the Judicial Council, which provides opinion on them136,

A judge of the general court system is appointed to the office
by general ballot of the Saeima, i.e., on the basis of Article 24 of
the Satversme, decision being adopted by the majority vote of
Members present, but at least 51 Members of the Saeima have to
vote for the Constitutional Court Justice candidate, as for the
President of the State. The voting regarding candidates to the
office of Constitutional Court Justices is secret, but judges of

13 The Constitutional Court. 2004-04-01. 5.11.2004. Para 10.

133 Section 55 of the law “On Judicial Power” defines the persons, who may not become a
judge of any Latvian court. Par tiesu varu: LR likums. Zinotajs, Nr. 1, 14.01.1993.

13The rapporteur of the responsible parliamentary committee provided the following expla-
nation of the concept “provides opinion” in the legislative procedure: “[i]f the opinion of
the Judicial Council is requested, then it is a vision on how this problem should be solved.
And thus, the final institution, which takes the respective decision — be it the Parliament
or the Minister for Justice, - just examines this opinion, but since that is an opinion of a
very collegiate institution, it is either taken into consideration or not, and the decision is

http://www.saeima.lv/steno/Saeima9/100603/st100603.htm#LP1657_336
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general court system — open. It must be noted that there are only
two occasions when the Satversme envisages secret ballot -
appointment of the Constitutional Court Judge and electing the
President of the State'37. The similarity of these both procedural
regulations is not a coincidence, as this obviously points to the
role and importance of the Constitutional Court within the state.
Moreover, one cannot disagree with the opinion that the require-
ment for the candidate to the office of a Constitutional Court
Justice to obtain 51 votes facilitates coming into this office of per-
sons, who have authority in society and are trusted by politicians
and the public, which would in the future mean respect for and
enforcement of the Constitutional Court judgements138,

The Constitutional Court Justice assumes his duties or comes
into office only after giving the oath (solemn promise), as stipulat-
ed in the law “On Judicial Power”, to the President of the State.
The persons, who already previously been in judges office and
have given the judge’s oath (solemn promise), are exempt from it.
These persons do not repeat the oath (solemn promise), since the
need to repeat the oath (solemn promise) is to be excluded.

The Constitutional Court Justices are appointed to the office
for “the term stipulated in the law”. Thus, the Satversme envis-
ages that first of all, in difference to the judges of the general
court system, who are appointed for unlimited term (Article 84),
the Constitutional Court Justices are appointed for a concrete
term. The appointment of the Constitutional Court Justices for a
concrete term in office is to be linked with the special status,
rights and authority of the Constitutional Court, i.e., the necessity
to exclude the concentration of such essential rights in the hand
of one corps of justices for an unlimited period of time. It has been
noted that a definite period, for which a constitutional court judge

is appointed to office, excludes the possibility that an uncontrol-

37 When comments to the Satversme wee elaborated (i.e., in the middle of 20120), the
Saeima was discussing whether the procedure for confirming the Constitutional Court
Justices into office, envisaging open ballot, to be more precise — to envisage that all
judges in Latvia would be appointed to the office in a procedure of open ballot.
Likumprojekts ,,Grozijumi Latvijas Republikas Satversme”, Likumprojekta ,,Grozijumi
Latvijas Republikas Satversmé&” anotacija.
http://titania.saeima.lv/LIVS11/SaeimaLIVS11.nsf/0/E4B2B1BAECBBFB6DC22579C
9004A914D?0Open Document.

8 Endzins A. Latvijas Republikas Satversmes tiesas loma Latvijas Republikas Satversmg
noteikto vertibu aizsardzibai. Gram.: Konstitucionalas tiesas loma valsts konstitiicija
nostiprinato veértibu aizsardziba. Riga: TNA, 2007, 15.1pp.
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lable group of lawyers, most often — academics, would have the
right to decide upon essential issues?39. Likewise, the renewal of
the corps of judges is important in implementing constitutional
control, ensuring influx of new ideas into this judicial institution.
Secondly, the Satversme delegates the setting of this term to the
legislator. The term in office of the constitutional court judges
varies, from 9 years (Poland, Lithuania40) even up to 12 years
(Slovakia, Hungary'41). It seems that the judges of the Moldova
Constitutional Court have the shortest term in office — 6 years142,
The Constitutional Court Law provides that the term in office for
the Constitutional Court Justices is 10 years. This period is count-
ed from the moment when the Justice has assumed the official
duties: either from the moment of giving the oath (solemn
promise) or being appointed to the office for persons who have
been judges prior to being appointed as the Constitutional Court
Justices.

During his term of office the Constitutional Court Justice can-
not be removed from office. A Constitutional Court Justice can
feel secure that he will be executing the duties of the Justice
throughout the period of appointment, without fear that in case of
taking a decision, disliked by someone, he would lose his position
as a Justice. However, there might be situations of objective and
substantiated need for the Justice to be removed from office.

The safeguards regarding irremovability from office for the
judges of the general court system and the Constitutional Court
Justices differ significantly as to the subject, who has the right to
decide upon restrictions to the irremovability safeguards of the
Constitutional Court Justices. Considering the differences in the
court systems and the rules on appointing a Constitutional Court
Justice, the term of office, as well as the competence, a principle
is enshrined in the Constitutional Court Law that all issues linked

139 Schwartz H. The Struggle fo Constitutional Justice in Post-Communist Europe. Chicago

and London: University of Chicago Press, 2000, p. 42.

' The Constitutional Tribunal Act. Article 5. http:/www.trybunal.gov.pl/eng/index.htm;
Law on the Constitutional Court of the Republic of Lithuania. Article 4.
http://www.Irkt.lt/Documents3_e.html

'Constitution of the Slovak Republic. Article 134.
http://www.concourt.sk/sudca.do?id_submenu=a&sudca=&lang=a&aktualny=1; Act CLI
of 2011 on the Constitutional Court. Section 6. http://www.codices.coe.int/NXT/gate-
way.dll?f=templates& fn=default.htm

' Law N° 317-XIIT on the Constitutional Court. Section 6
http://www.codices.coe.int/NXT/gateway.dll?f=templates& fn=default.htm
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with losing the office of a Constitutional Court Justice is decided
by the Constitutional Court itself, not by the Saeima’43. By
entrusting this competence to the Constitutional Court, any
impact (in a negative sense) of the legislator or the executive
power upon the Constitutional Court is excluded, which means
enhancing the independence of the Constitutional Court. L.
Solyom, one of the Venice Commission for Democracy through
Law experts, commenting upon the legal provision, which was ini-
tially included in the Constitutional Court Law and envisaged that
the Saeima might dismiss a Constitutional Court Justice from
office, following a decision take by the Constitutional Court, point-
ed out that “... a constitutional court judge should be appointed by
the Saeima. With and through this act the justice acquires his
mandate and legitimacy. However, once this has been confirmed,
there is no need for the very same institution, which appointed the
justice, to dismiss the justice from office pre-term. On the con-
trary — it seems to me that the provisions of the Constitutional
Court Law are incompatible with the independence of the
Constitutional Court.[..]”144. The judge also added “I believe that
the decision on the removal or dismissal of a justice should be
entirely in the discretion of the Constitutional Court”145,

The Constitutional Court Law provides an exhaustive definition
of various ways for losing the office of the Constitutional Court
Justice (dismissal, removal, losing the office, resignation). The
Constitutional Court Law envisages also the suspension of a
Justice’s mandate, if such circumstances have set in that demand
additional clarification or investigation, but at the same are so
serious that are incompatible with the office of Justice146. In addi-
tion to that Para 3 of the Section 34 of the Constitutional Court

Law envisages that the Constitutional Court may suspend the

'3 The initial wording of the Constitutional Court Law (Le. prior to 1 January 2001) envis-
aged that the Saeima shall decide on resignation (on the basis of a ruling by the
Constitutional Court) and dismissal of a justice. LR Likums: Grozijumi Satversmes tiesas
likuma. Latvijas V@stnesis, 2000, 20. Decembris, Nr. 460/464 (2371/2375).

' Draft Amendments to the Law on the Constitutional Court of the Republic of Latvia.
Comments by Mr Laszl6 Soélyom (Member, Hungary) CDL (99) 71. p.4.
http://www.venice.coe.int/docs/1999/CDL%281999%29071-e.pdf

' Draft Amendments to the Law on the Constitutional Court of the Republic of Latvia.
Comments by Mr Laszl6 Soélyom (Member, Hungary) CDL (99) 71. p.4.
http://www.venice.coe.int/docs/1999/CDL%281999%29071-e.pdf

"“SRodina A. Satversmes tiesas un tiesne$a neatkariba: aktualakie jautajumi. Inovaciju
juridiskais nodros§inajums. Latvijas Universitates 70. Konferences rakstu krajums. Riga:
LU Akadeémiskais apgads, 2012, 203.-205.Ipp.
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Constitutional Court term of office of such Justice, who is fulfilling
official duties in an international court or is representing the
Republic of Latvia, fulfilling official duties in an international insti-
tution, for the time period when the judge holds the relevant
office, but not longer than for three years.

The Constitutional Court Justice, during the term of office, has
immunity guarantees, since the law protects the Justice against
restrictions to his freedom. Guarantees to the immunity of a
Constitutional Court Justice is an objective necessity, these have
been defined to protect judges against any undue external influ-
ence. Similarly as regards the issue on the irremovability of the
Constitutional Court Justice from the office, and also in difference
to the immunity guarantees of the judges belonging to the general
court system, the decision on restricting the immunity of a
Constitutional Court justice is taken by the Constitutional Court
and not by the Saeima47. Section 35 of the Constitutional Court
Law envisages that criminal prosecution may be commenced
against a Constitutional Court judge, his detention, forcible con-
veyance and subjection to search may take place only with the
consent of the Constitutional Court. The Satversme allows con-
cluding that the legal status of a Constitutional Court Justice and
of the judge of the general court system differ, the subject, which
decides on the institution of the independence of judges as such
may also differ. It must be also noted that Article 85 of the
Satversme contains an accurate definition of the functional inter-
action between the Constitutional Court and the Saeima, since the
Constitutional Court adjudicates cases regarding the compatibility
of laws with the Satversme and has the right to declare them
invalid. Therefore the Saeima’s influence upon the Constitutional
Court would be inadmissible. “After a justice has been confirmed
in the office, any authorisation of the Saeima vis-a-vis the justices
would be incompatible with the independence of the Constitutional
Court”148, Strengthening the rights of the Constitutional Court to

"It must be specified that prior to 1 January 2001 the first part of Section 35 of the

Constitutional Court Law envisaged that commencing criminal prosecution against a
Constitutional Court Justice, as well as taking him into custody without the consent of the
Saeima was inadmissible. Grozijumi Satversmes tiesas likuma: LR Likums. Latvijas
Vestnesis, Nr. 460/464 (2371/2375), 20.12.2000

"®Draft Amendments to the Law on the Constitutional Court of the Republic of Latvia.
Comments by Mr Laszl6 Soélyom (Member, Hungary) CDL (99) 71. p. 12.
http://www.venice.coe.int/docs/1999/CDL%281999%29071-e.pdf




Kouncrurymonnoe MPABOCYOUE - 4(58)'12

decide on restrictions to the immunity guarantees to the judges,
concretely - the right to allow commencement of criminal prose-
cution against a judge - the Constitutional Court noted in its deci-
sion of 10 October 2011 that “[..] the Constitutional Court Law
envisages special procedure for deciding the question regarding
allowing commencing criminal prosecution against a judge. This is
decided only by the Constitutional Court, in full sitting, with
absolute majority of vote”149. The rights of the Constitutional Court
were also confirmed by the Saeima, in the decision adopted on 3
November 2011 that the issue on starting criminal prosecution
against a Constitutional Court judge can be solely decided by the
Constitutional Court150,

The “set term”, defined in Article 85 of the Satversme, indicates
that after the 10 years’ term in office has expired, the person has
to resign from the office. The Constitutional Court Justice’s termin
office has to be examined in interrelation with the concept includ-
ed in Article 85 of the Satversme “there shall be a Constitutional
Court”, in accordance with it, in exceptional case, the mandate of
the Constitutional Court Justice can be extended to ensure the
functioning of the Constitutional Court. The Constitutional Court
Law (the third and fourth part of Section 11) contains two!51
exceptions allowing to extend the mandate of a Constitutional

"Par piekrisanu kriminalvajasanas uzsakSanai pret Satversmes tiesas tiesnesi Vinetu

Muiznieci: LR Satversmes tiesas 2011. gada 10. oktobra [émums. Unpublished. Available
_ from the Constitutional Court.

1% The statement made by S.Aboltina, the Speaker of the Saeima, is as follows: “I make it
known that the Saeima during the sitting of 3 November of this year, having examined
the proposal submitted by Ilze Gailite, prosecutor of the Unit for Investigating
Particularly Severe Crimes, Criminal Law Department of the Prosecutor’s General office
to discuss the issue of commencing criminal prosecution against Vineta Muizniece, the
Constitutional Court Justice of the Constitutional Court of the Republic of Latvia, in
accordance with Article 135 of the Saeima Rules of Procedure, decides: to declare that
the particular case as to its merits cannot be discussed at the Saeima.” Par to, ka lieta par
piekrisanas doSanu kriminalvajasanas uzsaksanai pret Satversmes tiesas tiesnesi Vinetu
Muiznieci péc bitibas nav apspriezama Saeima. Latvijas Véstnesis Nr. 178 (4576),
10.11.2011.; Latvijas Republikas 11. Saeimas rudens sesijas sesta séde 2011. gada 3.

_novembrT. http://www.saeima.lv/lv/transcripts/view/88#LM0036_0101.

13! First, the justices” mandate is extended for the Justice, whose term in office ends because
the term has expired or he or she has reached a certain age, but the Saeima has not yet
confirmed another justice to replace him. In such cases the justice’s mandate is extended
till the moment, when the Saeima has confirmed another justice to replace him and this
justice has given the oath (solemn promise). To ensure continuous and high-quality func-
tioning of the Constitutional Court, the Constitutional Court Law contains a mechanism
for attaining this aim. Secondly, if the justice’s term of office has expired or he has
reached a certain age, the mandate is extended till the moment, when the judgement is
pronounced in those cases, the hearing of which have been started with his participation.
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Court Justice, which is significant not only for ensuring the func-
tioning of the Constitutional Court, but also has preventive mean-
ing. The aim of the aforementioned legal provision is, inter alia, to
point out to the persons involved in establishing the corps of the
Constitutional Court judges their duties in this regard.

The third part of Section 7 of the Constitutional Court Law pro-
vides that one and the same person may not occupy the office a
Constitutional Court judge “longer than ten successive years [..]".
This provision of the Satversme, in contrast to, for example, the
regulation on the Lithuanian Constitutional Court'%2, does not
clearly state that one and the same person may not repeatedly
become a Constitutional Court Justice after some time, or
whether the person may become a Constitutional Court Justice
only once in his lifetime153. At the time when the Constitutional
Court Law was adopted, the proposal was discussed concerning
possibility that a formed Constitutional Court Justice could be re-
appointed to the office only after 10 years, Member of the Saeima
A.Endzitp, commenting upon the negative opinion of the Legal
Affairs Committee, stated that “the Legal Affairs Committee did
not support this proposal, believing that one and the same person
may not be in the office of the Constitutional Court Justice for
longer than 10 successive years. However, if there is a vacancy
and some time has passed, when this person was... and if he has
done a decent job, and if the same institution which proposed him
proposes him, then he could be re-elected after a certain short
period, because, anyway, this issue is decided by the Saeima” 154,

The Council of Europe Venice Commission for Democracy
through Law in one of its studies indicates that the judges of con-
stitutional courts should be appointed to office for a relatively long

"2Law on the Constitutional Court of the Republic of Lithuania. Article 4.

http://www.Irkt.lt/Documents3_e.html

'3The fact that the wording of the third part of Section 7 of the Constitutional Court Law
in this regard was not entirely precise, was pointed out by G.Harutyunyan, expert of the
Venice Commission. European Commission for Democracy through Law. Comments on
the draft amendments to the law on the constitutional court of Latvia by Mr G.
Harutyunyan  (Member,  Armenia). Opinion  No. 537 /  2009.
http://www.venice.coe.int/docs/2009/CDL(2009)145-¢.asp

"Latvijas Republikas 6.Saeimas arkartas sesijas séde 1996.gada 11.aprili.
http://saeima.lv/steno/st_96/st1104.html; Compare: Tiesa ir neatkariga un nav politiski
ietekm&jama. Satversmes tiesas pirmie desmit gadi. Dr.iur A.Endzins, Satversmes tiesas
priekssedetajs, intervija’”Jurista varda” galvenajai redaktorei Dinai Gailitei. Jurista vards
Nr. 49 (452), 12.12.2006.
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term, without envisaging re-appointment, or it should be set out
that a judge can be re-appointed only once55. When commenting
the new provisions of the Hungarian Constitution, envisaging
extending the term of office for the Hungarian Constitutional Court
judges from 9 to 12 years, the same Venice Commission has point-
ed out in its opinion that the judge’s term in office should not be
renewed — excluding the possibilities for re-appointment!56. It is
indicated in literature that there can be nothing worse than “short
and renewable” term of appointment for a constitutional court
judge57. A system, which precludes the possibility for a person to
become repeatedly a constitutional court judge, should be consid-
ered as the most appropriate for promoting and ensuring judges’
independence. Only a judge, who has no need to think about being
re-appointed to the office, will not be afraid to pass such rulings
that affect the legislator and the executive power, inter alia, having
a dissenting opinion from the majority of court members. Even
though at the time when the Constitutional Court Law was drafted
a different opinion was expressed and the following conclusion
does not derive from the Satversme, considering the competence
of the Constitutional Court, as well as the need to ensure the inde-
pendence of the court and the justices, renewal of the court, polit-
ical independence, a person should become a Constitutional
Court judge only once in his or her lifetime.

'3European Commission for Democracy through Law. Revised Report on the composition

of Constitutional Courts. P. 14. http://www.venice.coe.int/docs/1997/CDL-
- JU1997)010rev-e.pdf
1% European Commission for Democracy through Law. Opinion on the new Constitution of
Hungary. CDL-AD(2011)016. P. 20. http://www.venice.coe.int/docs/2011/CDL-
__AD%282011%29016-¢.pdf
137 Schwartz H. The Struggle fo Constitutional Justice in Post-Communist Europe. Chicago
and London: University of Chicago Press, 2000, p. 42.
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Poguus A., Cnane A.

KOHCTUTYLUMOHHO-NPaBOBOM CTaTyC
KoHcTutyumnoHHoro Cyana JlarBuinckomnm
Pecnyonukn

Pesilome

B ctatbe «KOHCTUTYLMOHHO-NPaBoBOM cTaTyC KOHCTUTYLMOH-
Horo Cypa JlatBuiickon Pecnybnuku» npencTaBfieH HayyHO-
npakTU4Yecknin KomMmeHTapuin K ctatbe 85 KoHcTuTyummn
NatBuiickon Pecnybnuvkn.

Cratbs 85 KoHcTuTyumm JlatBuiickon Pecnybnmkn nakoHMYHa
(kak n Becb TekcT KoHcTuTyumn JlateBuiickon Pecnybnukm ot 15
deBpana 1922 ropa) M COCTOUT U3 TPEX NPeaoxXeHUn.
PackpbiBas cogoepxaHue npaBoOBOro pPeryanpoBaHuUst KOHCTUTY-
LMOHHOIO YPOBHA U aHannaupys npaktuky KOHCTUTYLMOHHOro
Cypa, aBTOpbl CTaTbW BbLIICHSAIOT OCHOBbLI JIEFTUMTUMHOCTU
KoHcTuTyumonHoro Cyaa, npuHumnbl ero GopMnUpoBaHnS, KOM-
neteHumio KoHcTutyumoHHoro Cyna, npaBOBOW CTaTyC cyden
KoHcTutyumoHHoro Cypa, ycTtaHoBneHHble KoHcTUTyumnen
NatBuiickon Pecnybnuvkn.

CTaTbsl pal3bsiCHAET NpaBOBble acrekTbl (GOpPMUPOBAHUS
KoHcTuTyumoHHoro Cyaa Kak HOBOro, npexae HeCyLLLECTBYOLLErO
opraHa rocygapCTBEHHOM BnacTu. B Hel onmncbiBalOTCSA ANCKYCCUN
B NapflameHTe, a Takke 0603HavaeTcss Mecto KOHCTUTYLIMOHHOMO
Cyna cpean opyrnx KOHCTUTYLIMOHHbBIX OPraHoB.

C yuyeTomM npuHUMNOB, BbiITEKawWUx n3 KoHCTUTyUUn
NaTBuiickoin Pecnybnukun, pas3bsaCHAETCA NpaBOBOW CTaTyC
KoHcTuTtyunoHHoro Cyaa kak KOHCTUTYLMOHHOrO opraHa u
cynebHoro opraHa. KOHCTUTYUMOHHBI 3aKOHOAATENb 3aKJ04MI
1 onpegenun B ctatbe 85 KOHCTUTYUMN NULb OOMH N3 aCMeKToB
komneTeHunn KoHcTuTyumoHHoro Cyaa, T.e. KOHTPOJib COOTBET-
cTBUS 3aKoHOB KOHCTUTYUMK. Takmm 06pa3om, B CTaTbe pa3bsc-
HAeTCs NOHATUE «KOHCTUTYUUSI» U «3aKOH» B MOHMMaHUM COBpe-
MEHHOI0 KOHCTUTYLMOHHOIO Npasa Jlateuu.

|
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B cTtatbe packpbiBaeTCs CoaepXaHue yCTaHOBJSIEHHOrO BTO-
pbiM npeanoxeHnem ctatbh 85 KOHCTUTYUMU 3KCKIIKO3MBHOMO
npaea KoHcTuTyumoHHoro Cyna npmuaHaBaTb HEAENCTBUTENbHbI-
MU 3aKOHbI U Opyr1e akTbl Uan Ux 4acTu. B ctatbe onucbiBaeTcs
cuna un pugmnyeckaa npupoga peweHnin KOHCTUTYLMOHHOrO
Cyna.

Tak KakK KOHCTUTYLUMOHHbIA 3akoHodaTenb B cTaTbe 85
KoHCTUTYyuUun npenycmoTpen MHOM nopsaok GopMMpoBaHUS
kopnyca cynen KoHcTutyumoHHoro Cyaa no cpaBHEHMIO C YTBEP-
XOEHMEM B OO/KHOCTU cyden cyaebHon cuctembl (ctatbs 84
KoHCTUTYyuMKn), B CTaTbe aHaNMU3upyeTcs U NopsaaoK yTBepxae-
Hus cynen KoHctutyuuoHHoro Cyaa, a Takke rapaHTum He3aBu-
cumocTun cyapn KoHcTutyuymoHHoro Cyaa.

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

B. CuBuuykui

3amectutens pykosoanTens Cekperapuara
KoHcTtutyumoHHoro Cyna P,

KaHauaaT puanYeckux Hayk, npogeccop kapenpsl
KOHCTUTYLIMOHHOIO Y aAMWUHNCTPaTUBHOIO rnpasa
topuanyeckoro ¢pakynbteta CaHkT-lNeTepbyprckoro
punnana HNY BLLIS

K Bonpocy o BapuaTuBHOCTU hOpMYJibl
utoroeoro peweHus KoHctutyumoHHoro Cyaa

B LUMPOKOM CMbIC/IE KOHCTUTYLIMOHHOE TOJIKOBAHME — OCHOB-
Has MeTo4010MMs OCYLLECTBIEHNSA KOHCTUTYLLMOHHOIO HOPMOKOH-
Tponda. Ul npmaHasass HOpMy cooTBeTCTByOLWEN KOHCTUTYUMKU, 1
npu3HaBas ee He COOTBETCTBYOLEN KOHCTUTYLMN, OpraH KOHC-
TUTYLIMOHHOIO KOHTPOJIS B JIIOOOM Clyyae OCyLLEeCTBNSIET KOHC-
TUTYUMOHHOE TOJIKOBaHMEe. TeM He MeHee, MPUMEHUTESNIbHO K
npaktuke KoHctutyumoHHoro Cyaa Poccuiickon @epepaumn (u,
HaCKOJIbKO M3BECTHO, psaa APYrnx OpraHoB KOHCTUTYLIMOHHOIO
npaBoCyaunsl) MOXHO FrOBOPUTb O KOHCTUTYLIMOHHOM MCTONKOBA-
HUN KaK cneundun4eckom pedynbrtate AeATeIbHOCTU Mo NpoBep-
K€ KOHCTUTYLMOHHOCTM HOPMbI, OT/MYaAlOWEMCS OT OObIYHOM
KOHCTaTaumn ee KOHCTUTYLIMOHHOCTU U OT MPU3HAHNA ee HEKOHC-
TUTYLUNOHHOW. OTO BbISIBIEHWE KOHCTUTYLIMOHHO-MPAaBOBOIro
CMbIC/1a HOPMbI, B KOTOPOM 3Ta HOpMa MPU3HAETCS KOHCTUTYLLN-
OHHOW, HO KOTOPbIN CTAHOBUTCS 00s13aTeNbHbIM 4715 MPaBONpu-
MeHnTens. IMeHHO 0 TakOM BUAE UTOrOBbIX peLleHnii KOHCTUTy-
umoHHoro Cypa Poccuiickon depepaumm B CONOCTaBIEHUN C
WUTOrOBbIMU PELLUEHNSAMU O NMPUSHAHUN HOPMbl HEKOHCTUTYLIMOH-
HOW XOTEeNOCb Obl MOrOBOPUTL B 3TOW CTaThbe.

NTak, ecnn Hopma TakoBa, 4YTO MPM HEKOTOPOW HEOOHO3HAau-
HOCTW, HO NPW OTCYTCTBUM NPU STOM SBHOM TEKCTYasIbHON HEKOH-
CTUTYLMOHHOCTM Ha MpakTUKe NOpOXAaeT npobnembl, eCTb ABa
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BapuaHTa. [epBblii BApuUaHT — NpU3HaTb HOPMY HEKOHCTUTYLIN-
OHHOW, MOCKOJIbKY OHa, MO CMbICIy, NPUOAaBAaEMOMY € NpakTu-
KON, AOMnycKkaeT «TO-TO». OTOT NoAxon Kak pa3 COOTBETCTBYET
«MPE3YMMUNN HEKOHCTUTYLIMOHHOCTM>» U MPSMO NOPOXAAET yka-
3aHHble Bbille NocnencTeust. Btopon BapmaHT — Nnpu3aHaTb HOPMY
KOHCTUTYLIMOHHOM, MOCKOJbKY OHa, MO CBOEMY KOHCTUTYLIMOHHO-
NMpPaBOBOMY CMbICTy, HE A0MYCKAET «TO-TO».

Ho npexae BCero — HaACKOJIbKO YMECTHO rOBOPUTb O MPOTUBO-
NMOCTaBfIEHNM 3TUX ABYX BapuaHToB? lMpexae Bcero, Hago noa-
YepKHYTb, 4TO 06a OHU ABNAIOTCS GOPMOI KOHCTaTauun 1 ycTpa-
HEeHUS HecornacoBaHHOCTM ¢ KOHCTUTyUMeN B NpaBOBOM MeXxa-
HM3Me HOPMbI. IMEHHO B «MPaBOBOM MexaHU3Me», UMES B BUAY,
Kak camy HOpMy, Tak 1 ee peanusauuto. Begb cama notpebHOCTb
B KOHCTUTYLIMOHHO-MPABOBOM WUCTOSIKOBAHUN HOPMbI BO3HUKAET
B TOM CJly4ae, eciv npu ee peannsauym BO3HUKAET HECOrnaco-
BaHHOCTb C KoHCTUTyumenm v Hago BbiIBUTb €€ MNOAJINHHbIA —
KOHCTUTYLMOHHbIN CMbICI1.

M ¢ To4km 3penuna KoHcTutyumoHHoro Cyna Poccuiickon de-
Aepauumn NPUHUMNMAaNbHOMN PasHULbI Mexay NPU3HaHNEM HOPMbI
HEKOHCTUTYLIMOHHOM B ONPEAESIEHHOM YacTu U BbISIBIEHUEM €€
KOHCTUTYLIMOHHO-NPAaBOBOro CMbIC/a HeT. Beab, kak HEOAHOK-
paTHO noayvepkmBan KOHCTUTYUMOHHBIA Cya, 10puanyeckon cu-
noni pewenHua KoHctutyumoHHoro Cyma Poccuitickon Penepa-
UMK, B KOTOPOM BbISIBISETCSH KOHCTUTYLIMOHHO-NPAaBOBOM CMbIC/
HOPMbI 1 TEM CaMbIM YCTPAHSAETCS HEOMPEOENEHHOCTb B €€ UH-
TepnpeTaumm ¢ To4YkM 3peHus cooTBeTcTBMs KoHcTuTyumm Poc-
cuiickon Pepepaunm, oOycnoBnIMBaeTC HEBO3MOXHOCTb Mpu-
MEHEHWNS OaHHOM HOPMbI (a 3Ha4YUT, NPEeKpaLleHe OeENCTBUS) B
No6OM ApYroM UCTONTIKOBAHUN, PACXOASLLEMCS C ee KOHCTUTYLM-
OHHO-MPaBOBbLIM CMbIC/IOM, BbISIBIEHHBbIM KOHCTUTYUMOHHbIM Cy-
nom Poccuickon depepaumn; MHoe - B HapyleHne ctatbn 125
(yvactn 4 n 6) KoHctutyumn Poccuiickon depepaumm 1 4actum
TpeTbel ctatbn 79 denepanbHOro KOHCTUTYLIMOHHOIO 3akoHa “O
KoHcTtutyumoHHom Cyne Poccuiickon depepaumn” - o3Havano
Obl BO3MOXHOCTb MPUMEHEHUS HOPMbl B MPEXHEM €€ MOHMMAa-
HUKN, HEe cooTBeTCTBYOLEeM KoHcTuTyuum Poccuiickon denepa-
uMn 1, cnenoBaTenbHO, BEKYLEM HapyLUeHUE KOHCTUTYLIMOH-
HbIX NpaB rpaxnaH, B TOM YNCIe 3a9BUTENS; B CUITY STOrO peLue-
Hue KoHctutyumoHHoro Cyma Poccuiickonn depepaumm, KOTo-

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

PbIM BbISIBASETCA KOHCTUTYLMOHHO-MPABOBOW CMbIC/T HOPMbI U
MckoyaeTcs Noboe NHOe ee UCTONIKOBaHME U NPUMEHEHME Kak
He cooTBeTcTBylollee KoHcTuTyuum Poccuiickon denepaumn un,
CnefoBaTesibHO, HapyLUAloLEEe KOHCTUTYLIMOHHbIE MpaBa rpax-
0aH, VUMeeT opuauyeckne nocneacTtesus, NpenycMOTPEHHbIE
nyHktamm 2 u 3 yacTtn nepeoi ctatbn 100 depepanbHOro KOHC-
TUTYUMOHHOro 3akoHa “O KoHcTtutyumoHHoMm Cyae Poccuiickon
depepaumn”, rapaHTUpyOLLEN NEepPecMoTp Aena 3aaBuTens
KOMMETEHTHLIM OpraHoM B 0OblYHOM nopsiake (MocTtaHoBNEHMS
KoHcTtutyumonHoro Cypa Poccuiickonn ®epepaunm ot 21 aHBaps
2010 roga N 1-IT n ot 26 dpeBpana 2010 roga N 4-1, Onpenene-
Hue KoHcTtutyumoHHoro Cyaa Poccuiickon denepaumm ot 11 Ho-
26ps 2008 rona N 556-0-P).

B aT0I1 cBA3K Takke HeE0H6X0AMMO OTMETUTb, YTO B HACTOsILLEE
BpeMs B npakTuke KoHcTuTyumoHHoro Cyaa He BCTPeTULb MOC-
TaHOBNIEHU, KOTOPbIMW HOPMa NPU3HAETCS MOJIHOCTbIO HEKOHC-
TUTYUMOHHOW. Mpu BbIOOPE BapuaHTa NPU3HAHWUS HOPMbl HEKOH-
CTUTYLMOHHOW COOTBETCTBYIOLLEE NOCTAHOBNEHNE KOHCTUTYLM-
oHHoro Cyaa no4yTu HMKOrga He 03Ha4vaeT OyKBaslbHOE UCKJITIoYE-
HVE 3TOM HOPMbl N3 HOPMATUBHOIO NPaBOBOro akta. MNpumeHs-
€TCH NpPU3HaAHME HOPMbl HEKOHCTUTYLIMOHHOW B TOW WUAW WHON
yacTu, cMmbicne u Tak ganee. O4eBUAOHO, 4TO KOHCTUTYLIMOHHbIN
Cyn mMoxeT onpenenuTb Npeaenbl AeNCTBUS STOro MoJIOXEHUS.
XapakTepHbiM npumMmepom asnsetcda NoctaHoBneHne KOHCTUTY-
umoHHoro Cyna Poccuiickon degepaumn no oeny o npoBepke
KOHCTUTYUMOHHOCTU cTaTbk 12 3akoHa CCCP ot 9 okTa6psa 1989
roga “O nopsake paspeLlleHns KOJEKTUBHbIX TPYO0BbIX CMOPOB
(koHpNMKTOB)”, B NYHKTE 1 pE30I0TUBHO YacTh KOTOPOro Obi10
onpeneneHo, YTO YCTAHOBJIEHHbIA 4acTbio MepBoi ctatbn 12
[aHHOro 3akoHa 3anpeTt 3abacToBOK Ha NpeanpuaTUSX 1 opra-
HU3aUMSX FPaXOaHCKOM aBuaumm COoOoTBEeTCTBYEeT KOHCTUTyuUun
Poccuiickon depepaumn B TOM Mepe, B KakoW NpaBo Ha 3abac-
TOBKY OTOEJIbHbIX KATErOPUIA PaBOTHUKOB MOXET ObITb OrpaHuye-
HO cornacHo ctaTbe 55 (4acTtb 3) KoHcTuTyuum Poccuitckon de-
hepaumm B LENSxX 3auinTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS,
HPaBCTBEHHOCTW, 300POBbS, NMPAB M 3aKOHHbIX MHTEPECOB ApPY-
rmx nuu, obecnevyeHns 060pPOHbI CTpaHbl, 6e30MacHOCTM rocyaap-
cTBa. TO €CTb UCMOJIb30BaHa KOHCTPYKLUS «B TON MeEpe, B Ka-
KOW». Takke MOryT ObITb MHbIE KOHCTPYKUMM, MakCUMasibHO orpa-
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HUYKMBaOLWMeE Npeaesnbl NPU3HaHUSA HOPMbl HEKOHCTUTYLIMOHHOIA.
dakTnyeckn, KOHCTUTYUUOHHLIN Cya MMeeT BO3MOXHOCTb onpe-
DenaTb Npenenbl COXpaHeHUs AeNCTBMUS HOPMbI.

Ha nepBblIi B3rnsaa, 3To CTUPaET rpaHb Mexay KOHCTUTYLMOH-
HbIM TOJIKOBAHWEM (B Y3KOM CMbIC/IE) U MPUSHAHNEM HOPMbI HE-
KOHCTUTYLIMOHHOM, OenaeT HeyMEeCTHbIM MX MPOTUBOMOCTaBEe-
HMe, B TOM YMCe B Ha3BaHMKM AaHHOM cTaTbu. Ho Ha camom pene
cuUTyauus He Takasi OAHO3HAa4YHas.

Kak abcTpakTHO TeopeTunyeckn Haubonee npaBUsibHO OblNO
Obl cebs BeCTU Cyay, OCYLLECTBASIOWEMY HOPMOKOHTPOSb, €CNN
OH YCMOTPUT NPOTMBOPEYME NMPOBEPAEMOro akTa UM MexaHu3-
Ma ero peannsaumm ToOMy akTy, Ha COOTBETCTBME KOTOPOMY NpPO-
Bepka ocyllecTBnseTca? YTo ecTb KpUtepuin kayectsa padoTbl?
[Mpu oTBETE Ha 3TOT BOMPOC BO3HMKAET aHANOMMs C XMPyprom,
yoansiiowmmM HoBOOGpa3oBaHME: OH OO/MKEH CAeNaTh Tak, YTOObI,
C OOHOW CTOPOHBI, HNKAKMX €r0 YacCTuL, HE OCTasloCh, a C APYron
— 4TOObI 300POBAs HaCTb OpraHa CoxpaHunack U Mmorna GyHKUm-
OHMpoBaTb. MMeHHO Tak GuanrpaHHo Haa0 yaansaTh N3 MPaBOBOMN
cucTeMbl gedekTbl NpPaBOBOr0 PErynvMpoBaHusl, OCYLLLECTBNNASA
HOPMOKOHTPOJIb. Cya, HE MOXET «BblHEPKHYTb» JINLLUHEE, OH HE
MOXET «yAasnTb» MPaBOBON MEXAHN3M, KOTOPbIA B LIETIOM MOX-
HO cuMTaThb 340POBbLIM, KOTOPbI HYXEH CyObekTam MpPaBOOTHO-
LLIEHW, HO B KOTOPOM €CTb AedekT. A IMHENHOE NPU3HAHNE HOP-
Mbl HEIECTBUTENbHOM NN HEOENCTBYIOLLEN Lenmkom, 6es ka-
KOro-nnmbo 3amMelleHns B 3TOM acnekTe - 60/blon yuepd ang
NMPaBOBON CUCTEMBI.

Tak, HaBepHoe, OoJ/IXeH BecTun cedsa nodol cya Npu ocyLec-
TBIEHMM HOPMOKOHTpPONS. Beab 3akoHopaTenb, MO CyWEeCTBY,
OOVHAKOBO — KpOMe npegMeTta, MacwTtaba n HI0aHCOB NpeaBa-
pPUTENBbHON CTaann — PerynmpyeT HOPMOKOHTPOSb, OCYLLLECTBNSA-
emMbli KOHCTUTYUMOHHBIM CyaoM, U HOPMOKOHTPOJb, OCYLLEC-
TBASIEMbINA, HANPUMEP, PANOHHLIM CYAOM OTHOCUTENIbHO MYHU-
LMNasbHOrO0 HOPMAaTMBHOIO MPaBOBOro aKkTa.

Tak, cornacHo ctatbe 253 'TIK Poccuiickon denepaumn cyq,
MPU3HaB, YTO OCMapuBaEMbIi HOPMATUBHbLIM NPaBOBOW akT He
NpPoOTUBOPEUNT peaepanbHOMy 3akKOHY UK OPYroMy HOpMaTUB-
HOMY NPaBOBOMY akTy, MMEIOLLLEMY OOJbLUYIO IOPUOMNYECKYIO CU-
Ny, NPUHUMAET peLleHne 06 oTkase B yO0BNETBOPEHUN COOTBET-
CTBYIOLLErO 3asBNeHns (4aCcTb NepBas); yCTaHOBMB, YTO ocnapu-
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BaeMblil HOPMaTUBHbIN NPaBOBOW akT UM €ro YacTb NPOTUBOPE-
unT depepanbHOMy 3akOHY MO0 APYyroMy HOPMaTUMBHOMY Mpa-
BOBOMY akTy, MMetoWeMy OOJbLUYIO HOPUONYECKYIO CUMY, CYA,
NPU3HaAeT HOPMAaTUBHbIV MPABOBOM akT HE AENCTBYIOLMM MOS-
HOCTbIO MIN B 4AaCTWU CO OHS €ro NPUHATUS UAN MHOMO YKa3aHHOIro
CyOM BPEMEHM (4acTb BTOpas); peweHne cyaa O NpusHaHum
HOPMAaTMBHOIO NPaBOBOr0 akTa WanM ero 4acTu HedenCTBYOLWM-
MW BRieveT 3a cobo yTpaTy CuJbl 3TOF0 HOPMAaTUBHOIO NPaBOBO-
ro akTa WM ero 4yacTu, a Takxke OPYrmx HOPMATUBHbIX MPaBOBbIX
aKTOB, OCHOBAHHbIX Ha MPU3HAHHOM HEeOEeNCTBYOLWMM HOpMa-
TUBHOM MPaBOBOM aKTe MU BOCMPOM3BOSLLMX EFO coaepKaHmne
(4acTb TpeTbSA); peLeHne cyaa o NPU3HaAHUM HOPMaTUBHOIO Npa-
BOBOIO aKkTa HeOEeNCTBYIOLLMM HE MOXET ObITb MPEOAOSIEHO NOB-
TOPHbLIM MNPUHATUEM TaKOro Xe akTa (4acTb YeTBepTas). Ecnu mbl
COMOCTaBMM 3TU MOJIOXEHUS C NonoxeHusmu ctaten 87, 100
(oTpaxatowymy BapmaHTbl pewenunii KoHcTutyumonHoro Cyaa B
pes3ynbTaTte HOPMOKOHTPONSA) 1 79 (0 topUANYECKON cune peLle-
HU KoHcTuTtyumoHHoro Cypa Poccuiickonn dDepepaummn), Mbl
YBUAMM, 4YTO TrNybOKME CYLWHOCTHblE — MO3BOMSIIOLWME Kapau-
Ha/lbHO MO-APYrOMYy XapakTepm3oBaTb COOTBETCTBYIOLLYK Cy-
DeOHyl0 OeAaTeNbHOCTb - PasnymMsa Ha YPOBHE HOPMaTUBHOIMO
NpPaBOBOro PErynnMpoBaHnsa OTCYTCTBYIOT. He MOXET cunTaTbCs B
3TOM CMBbICJ/1E€ MOBOAOM 151 YTBEPXKAEHMS O Pa3In4mnsax B Npupo-
e HOPMOKOHTPONSA TO 006CTOATENbCTBO, YTO KOHCTUTYLIMOHHBIN
Cyn npu3HaeT HOPMbl HEAEWCTBUTENbHBIMU, a Cyabl 00OLWEN
IOPUCOMKUMN — HEOECTBYIOLLIMMNA.

HO Ha BbIXOZ€E MOnyyaloTCs CYLLECTBEHHO pPasHble NPOAYKTHI.
Ecnu 0BbluHbIV cya NPOCTO AENAET BbIBOA O 3aKOHHOCTU U He-
3aKOHHOCTU TOM UM MHOM HOPMbI MO0 akTa B Uuenom, To KoHCcTu-
TYUMOHHBI Cyfa, B UITOFOBOM PELUEHUU UCMONIb3YET KOHCTPYKLIMN,
KOTOpble HEPeaKO NO3BONSIOT YBUAETh B peLleHnsax KoHCTUTyum-
oHHoro Cyga cBoCTBO cneunduyeckon HopMmaTnsHocTu. Ho ae-
No 3aecb He B «0cobocTn» KoHcTuTyumoHHoro Cypa. lMpocTo y
KoHctutyumoHHoro Cyaa paHblie BO3HUK PeCcypc KBanndukaumm
N PELUNTENBHOCTU 4S5 TaKOW METOLAONOMMNU AEATENBHOCTH.

C 97OV TOUKM 3PEHUS KOHCTUTYLIMOHHOE TOJIKOBAHNE — TO €CTb
YKJIOHEHME OT MNPU3HAHUS HOPMbl HEKOHCTUTYLMOHHON Oaxe B
KaKoM-HMbyOb YacTu UM CMbICie — NPosiBNeHne bonee bepex-
HOrO OTHOLUEHUS K MPaBOBOM MaTtepun, BbICOKOro KayecTsa Ta-
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KOV cneundunyeckon cyaenckom aeaTenbHOCTU KaKk HOPMOKOHT-
ponb. Ero mHorga HasblBalOT «KOHCTUTYLMOHHOW CAepXaH-
HOCTblO». KOHCTUTYUMOHHAsA CAEpPXaHHOCTb OCHOBLIBAETCH B
3HAYUTENbHOM CTEMeHM Ha MNPEe3yMMuUUM KOHCTUTYLUMOHHOCTU
HOPMBbI.

He nony4mB HEMNoOCpenCTBEHHOrO KOHCTUTYLMOHHOMO 3akpen-
NEeHNs1, NPe3yMnums KOHCTUTYLUMOHHOCTN KOCBEHHO BbIBOAMTCS
13 nonoxeHun KoHctutyumm Poccuiickon denepauun, npexane
BCero - ctartbu 15. VimeeTtcs psg paboT, B KOTOPbIX NPEANPUHATO
nccnenoBaHme npesymMmnumm KOHCTUTyumoHHocTtu'!. C.A. MocuH
onpeaensieT ee, CO CCbISIKaMM Kak pa3 Ha cTaTbio 15, Kak KOCBEH-
HO 3aKperjeHHOe B HOPMax KOHCTUTYLIMOHHOIrO npaea npeano-
JIOXXEHME, NP KOTOPOM MOJIOXKEHUST BCEX HOPMATUBHbLIX NPaBo-
BbIX aKTOB, MPUHATbLIX Ha TeppuTopun Poccuinckoin epepaumn,
cumnTatoTcsa cooTBeTcTByOWMMN KOHCTUTYUMK Poccuiickon de-
[epauum 0o TOro MOMEHTa, Moka MHOe He OyneT Aoka3aHo B
KoHcTtutyumnmoHHom Cyne Poccuiickon denepaumm n opopmMIeHo
ero peweHuvem. MNMpesaymMmnuuo KOHCTUTYLMOHHOCTU HOPMATUBHO-
ro akTa HYXXHO CUYMTaTb CKOpPEEe 3/IEMEHTOM Npe3yMnuumn «npa-
BWJIbHOCTW akTa», OCHOBAHHOW Ha CaMOM XapakTepuUCTUKN NpaBa
Kak CUCTeMbl HOPM, YCTaHaBMBaOLWMX 0bs3aTeNbHble NpaBuna
NMoBeAEHNs, YeM MNpuHUMNa BepxoBeHcTBa KoHcTutyuuun. bes
NPU3HaHUsa B MPaBOBON MOBCEAHEBHOCTU TOMO, YTO HUMXKECTOS-
LM akT anpuopu COOTBETCTBYET BbILLECTOSILLEMY, HENBb3S pac-
CUNTbIBATb, YTO HOPMa 3aKOHa BOMIOTUTCS B KOHKPETHbIX MPaBo-
OTHOLLIEHUSX.

Tem He MeHee, CyTb 060V NPe3yMnumn He B TOM, YTO NPOTU-
BOMOJIOXHbIN YTBEPXKAEHWNIO BbIBOA, B MPUHLMIMNE HEBO3MOXEH, a B
TOM, YTO OH MOXET ObITb JOCTUIHYT TONbKO MNPU ONMpeneneHHbIX
ycnosusax. I B gaHHOM cniydae cneundunka KOHCTUTYLMOHHOWN Ma-
Tepun npegonpenennnia, YTo OCHOBHbIM CPEACTBOM OMNpPOBEP-
XEHUs NPe3yMnuum KOHCTUTYLMOHHOCTU aBnsieTcsa KoHeTutyum-
oHHbIn Cya, Poccuiickon depepaummn, KOTOPbIN MOXET BbISIBUTb
HEKOHCTUTYLIMOHHOCTb akTa. Ho ecnu cnepoatb npe3ymnuumn
KOHCTUTYLMOHHOCTU B €€ ByKBasIbHOM MOHUMAHWUW, HEKOHCTUTY-

LMOHHOCTb OH KOHCTATUPYyeT TOJIbKO B TOM CJiy4ae, eCJZin UHbIM

' CyxuHuHa W.B. TMpesyMnuun B KOHCTUTYLMOHHOM npase Poccuiickoi depe-

pauuu: Auc. ... KaHa. opug. Hayk.- M., 2003; MocuH C.A. Mpesymnumn un
NPUHLUMNBLI B KOHCTUTYLIMOHHOM npaBee Poccuiickoii depepauyn. - M., 2009.
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obpa3om npaBoBas oxpaHa KOHCTUTYUMM HE MOXET OblTb OCY-
LEeCTBMIEHA, MO3TOMY KOHCTUTYLMOHHOE TOJIKOBAHWE (B Y3KOM
CMbICNE) ABNSETCHA MNPMOPUTETHOM (DOPMON pearnpoBaHUs Ha
KOHCTUTYLIMOHHYIO Npobnemy.

HO npu 9TOM y TakoM KOHCTUTYLIMOHHOM CAEPXAaHHOCTU N Y
NPEe3yMMunn KOHCTUTYLMOHHOCTU eCTb U 0BpaTHas CTOpPOHa.

Ecnn nocmoTpeTb NOCNeACTBUS NPUHATUS PELLEHNS O MPU3-
HaHUN HOPMbl KOHCTUTYLIMOHHOW WU HEKOHCTUTYLUMOHHOW, 60-
Jlee ryMaHUCTUYECKN HanpaBJ/IEHHbIM SBMIIETCS, KAk HX CTPaHHO,
NPU3HaHNE HOPMbl MMEHHO HEKOHCTUTYLMOHHOM, TaK Kak 3TO
yBENMYMBAET LIAHCbl BOCCTAHOBIEHMS MPaB YenoBeka N rpax-
JaHVHa, B TOM YnUCe, eCNv peydb MOET O Xanobe rpaxaaHuHa, -
KOHKPETHOro 3asBUTENS (onpeaeneHHas npobdiema MOXeT BO3-
HUKaTb B Clly4ae NpU3HaHNs HEKOHCTUTYLIMOHHOM HOPMbI, pery-
NVPYIOLLEN YaCTHOMNPAaBOBbLIE OTHOLLEHUS, FOe Ha APYrow CTOpo-
HE UHble — PaBHO3HAYHbIE — YACTHbIE MHTEPECHI, HO 3TOT BOMNPOC
Kak pas peliaeTcs nytemM yctaHoBneHuss KOHCTUTYUMOHHbIM Cy-
OOM 6anaHca KOHCTUTYLMOHHbLIX LLEeHHOCTEN N OTPaXeHus ero
npu BblIHECEHUN peweHns). BcnoMmHmMm, no kpariHen mepe, cne-
ayouime HopMbl PeanepanbHOro KOHCTUTYLMOHHOIO 3akoHa «O
KoHcTutyumoHHom Cyne Poccuiickon Pepepaumm»: akTbl UK
NX OTOENbHbIE MOIOXEHUS, MPU3HAHHBbIE HEKOHCTUTYLIMOHHBLIMUA,
yTpayunBaoT CUY; NPU3HAHHbIE HE COOTBETCTBYIOLWMMN KOHCTU-
Tyumn Poccuinckon Pepepaumm He BCTYNUBLUME B CUITY MEXAY-
HapogHble Aoroeopbl Poccuiickonn depepaunm He nognexar
BBEOEHMUIO B AENCTBME U NMPUMEHEHUIO; PELLEHUS CYOO0B N UHbIX
OpraHoB, OCHOBaHHbIE HA aKTax, MPU3HAHHbIX HEKOHCTUTYLMOH-
HbIMU, HE MoaJexaTt MCNOSHEHWIO U A0JIKHbI OblTb MepecMoTpe-
Hbl B YCTAHOBJIEHHbIX deaepasibHbiIM 3aKOHOM Cryyasx (CTaTbs
79); B cnyyae ecnu peweHnem KoHctutyumoHHoro Cyna Poc-
cuiickon depepaunn HOpMaTUBHBIN akT NPU3HAH HE COOTBET-
cteytownM KoHcTutyuumn Poccuinckon depepauyin NOMHOCTbIO
WM YacTUYHO NMb0o 13 peweHns KoHctutyumoHHoro Cyna Poc-
cunckon Pepepaumn BbITEKAET HEOOXOAMMOCTb YCTPaHEHUS
npobena B NpPaBOBOM PeEryavMpoBaHnM, OpraHbl rocyaapCTBEH-
HOI BnacTu 0683aHbl COBEPLLNTL Paa, AencTBuii (ctatbs 80); B
cnydae ecnn KoHctutyumoHHbin Cya Poccuiickon depepaunm
Nnpu3Han 3akOH, MPUMEHEHHbI B KOHKPETHOM [efne, He COOTBeT-
cTeytownM KoHcTUTyumm Poccuiickon depepaumn, gaHHoe ae-
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/10 BO BCSIKOM Cllydae MNOANEXUT NepecMOTPYy KOMMETEHTHbLIM
opraHom B 06blivHOM nopsiake (ctatbs 100). U npu aTom HM De-
OepanbHblil KOHCTUTYLIMOHHBIW 3aKOH, HXU cama KOHCTUTYums Hn-
Yero He roBOPSIT O KOHCTUTYLMOHHOM TOJIKOBAHUM — BbISIBIEHUN
KOHCTUTYLIMOHHOIO CMbIC/a — 1 ero NocneacTBusx. 3To He 3Ha-
YUT, YTO TAKOBblE HELOMYCTUMbI. B NpuBeAEHHbIX BbilLe peLle-
Huax KoHctutyumoHHoro Cyna Poccuiickon depepaumm o4eHb
NIOrnM4yHO 06OCHOBAH 3TOT MHCTPYMEHT. HO BOT NOHATHOCTL €ro
OJ191 3HAYUTENIbHOW YacTu I0OPUCTOB-MNPaKTUKOB, B TOM YMCIIE CY-
[ENCcKoro kopnyca, U, COOTBETCTBEHHO, NMPUMEHEHNE 3TUM HE
rapaHTMpPOBaHHbI.

CornacHo cTtaTbe 36 PenepanbHOro KOHCTUTYLIMOHHOTO 3aK0-
Ha «O KoHctuTtyunoHHom Cyae Poccuitckon dPepepauym» OCHO-
BaHMEM K PACCMOTPEHMUIO Aena ABNSETCS, B YaCTHOCTU, 0OHapy-
XUBLUASCS HEONPEeAEeNeHHOCTb B BOMNPOCE O TOM, COOTBETCTBYET
nn KoHctutyuum Poccuiickon denepaumy 3akoH, MHOWM HopMa-
TUBHbI aKT, AOFOBOP MEXay OpraHaMu rocyaapcTBEHHONM Bnac-
TN, HE BCTYMUBLLMIA B CUTY MeXAyHapoaHbii aorosop. CooTBeT-
CTBEHHO, €C/M OTCYTCTBYET HEOMNpeneneHHOCTb B BOMPOCE O
KOHCTUTYLIMOHHOCTU HOPMbI, B MPUHATUN COOTBETCTBYIOLLLErO 06~
palleHns K paCCMOTPEHMIO OTKa3bIBAOT B CBA3U C TEM, 4YTO OHO
He SABNSeTCs OOMYCTUMbIM, U TOMbKO €C/IM HEOMpPeneneHHOCTb
nmeeTcsl, obpalleHre NPUHMMAETCS K PaCCMOTPEHMD. TO eCcTb
MMeeTCH onpenenieHHbli GUnbTp, NO3BONASIOWMWA NPUHUMATL K
PacCMOTPEHUIO AENCTBUTENBHO NPOBGSIEMHbIE BOMPOCHI.

C 3TOV TOYKM 3pEHUS, ECIIN YK AEN0 OO0 A0 PACCMOTPEHUS
KoHcTutyumoHHsim Cynom Poccurickon depepaumm, To eCTb yC-
MOTPEHa HeonpeneneHHoCTb B BONPOCE O KOHCTUTYLIMOHHOCTU
HOPMBbI, HYXXHO MMETb B BUAY, YTO HA CTOPOHE KOHCTUTYLIMOHHOC-
TN BbICTYMAET, NO UAee, BCA rocygapCTBEHHAs MallmHa (3TO Ha-
nbonee ABHO MPOSABASETCA MO Xanobam rpaxaaH, XxoTa MoryT
OblTb HIO@HCbI), @ HA CTOPOHE HEKOHCTUTYLIMOHHOCTU — 3asiBU-
TeNb, KOTOPbI 06bLINHO cnabee, B TOM YMCHE U PECYPCHO, YEM rO-
CyOapCTBEHHbIE opraHbl. COOTBETCTBEHHO, OpeMs A0Ka3biBAHUS
KOHCTUTYLMOHHOCTW CrnpaBensiMBee BO3NIOXUTb Ha Bonee cuib-
HYIO CTOPOHY, TO ECTb HEYCTPaHMMbIE B XO€ PACCMOTPEHUS Oe-
J1a COMHEHUS B KOHCTUTYLIMOHHOCTM TOJSIKOBATb B MOJIb3Y HEKOHC-
TUTYUMOHHOCTU. pn 3TOM, KOHEYHO, peydb NOET He O dopmMalb-
HOM, a 0 ¢paKTU4eCKoM OBpeMeHU O0Ka3biBaHUS, TO eCTb PakTu-
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4yeckn 06 oLeHKe CUTyauuu 1 BbICTPAMBaHUN aprymMeHTaumm ca-
MUM KOHCTUTYUMOHHBbIM Cyaom.

Taknm 0b6pas3om, Npe3ymMnumust KOHCTUTYLIMOHHOCTM akTa Mo-
XXET UMETb U CBOIO «@HTUTE3Y» U OAHOBPEMEHHO COCTaBHYIO YaCTb
- NPEe3yMnuuio HEKOHCTUTYLIMOHHOCTM akTa, CTaBLlero npegme-
TOM PaCCMOTPEHUS B CBA3U C BbIIBAEHHON KOHCTUTYLIMOHHBLIM
Cynom npuv NPUHATUM €ro K pacCMOTPEHMIO HEOMNPEAENEHHOCTbIO
B BOMPOCE O €ro KOHCTUTYLMOHHOCTU. MIMEHHO Takasa «aByeam-
Has» Npe3ymnumsa obecnevmBaeT Hanboee BbICOKUIA YPOBEHD 3a-
WKUTbI NpaB 1 cBoBOA, rpaxaaH. Ho Takor noaxof no cytTy oTaaeT
NPUOPUTET NPUSHAHNIO HOPMbI HEKOHCTUTYLLMOHHOW.

MTak, Ha NOCTaB/IEHHbLIV B 3arofloBKe cTaTbl BOMNPOC O BbIOO-
pe MexXay KOHCTUTYLMOHHbLIM NCTOJIKOBAHMEM B Y3KOM CMbICIE U
NPU3HAHMEM HEKOHCTUTYLIMOHHBbIM HET YHMBEPCAIbHOro OTBETA.
Hy>XXHO ncxoamTb U3 Toro, 4to KOHCTUTYUMOHHBI Cya kak cobpa-
HVYe KBanMOUUMPOBAHHbLIX CMEUMannCTOB, PYKOBOACTBYSCb Kak
LensaMm 3amnTbl KOHCTUTYLMN, TaK U NPUHLMNOM «HEe HaBpeam»,
BepHO onpepenset ¢popmaTr pe3ositioTUBHOM YaCcTu PELLUEHUs B
KaXk,OM KOHKPETHOM ciyyae.

Jlio6onbITHA AMHaMKKa OTOOPaXEHNS yKa3aHHbIX BAPUAHTOB B
pelwenusax KoHctutyumoHHoro Cyna. B coctaBe noctaHoOBNEHUM
KoHcTuTyumonHoro Cyna yMeHbLUUIOCh KOJIMYECTBO TEX, B KOTO-
PbIX BbIABASETCA KOHCTUTYLIMOHHbBIA CMbICI, B MOJIb3Y NMPU3Hato-
LKMX ocnapuBaemMoe MoJsIoKEHNE HEKOHCTUTYLMOHHbBIM (B ornpe-
OEeNeHHOM YacTn nunn B onpeneneHHom cmeicne). B 2011 roagy
Tex, KOTOPbIMU OCMapUBaEMbIE MOJIOXKEHUS YaCTUYHO WU MNOJ-
HOCTbIO MPU3HAKTCHA HEKOHCTUTYLUOHHbIMK, Obin0 16 n3 30
(6onbLue nonoBuHbI), Torga kak B 2010 — 8 na 22. Cpeaun octanb-
HbIX Npeobnagan NOCTAHOBAEHMUS C BbISIBNIEHUEM KOHCTUTYLIU-
OHHO-TMPABOBOro CMbICNA.

Mcue3 tun peweHuin KoHctutyumoHHoro Cyma Poccuiickon
depepaunn «onpeneneHns ¢ No3NTUBHLIM coaep>kaHnem». B Ta-
KUX onpefeneHunsix, Kak 1 B psae NOCTaHOBIEHUN, BbISIBASICS
KOHCTUTYLMOHHO-MPaBOBOW CMbIC/T HOPMbI. Takne onpeneneHns
o6osHavyanuce «O-I». NMocnegHee O-I npuHaTo 27 aHeaps 2011
roga. Hapo ckasdatb, YTO MpaBoOBasi KOHCTPYKLUMS «OnpeneneHms
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C NMO3UTUBHbLIM COAEPXaHNEM» - BbISIBASIBLUENO0 KOHCTUTYLINOH-
HbIi CMbICNT OCMapUBaeEMOM HOPMbI U, COOTBETCTBEHHO, UCKJIIO-
YaBLUEro MPUMEHEHME ee B KaKOM-1MOO0 APYroM CMbIC/1E — Ha Orl-
peneneHHoM aTtane pasBUTUS KOHCTUTYLMOHHOIrO npasocynus
Oblna BNonHe onpaBaaHHon. bnarogaps aToMmy yaaBanocb 0b6ec-
neynTb onepatuBHoe pearnpoBaHme KoHcTutyuuoHHoro Cyaa
Poccuiickon ®depepaumm Ha KOHCTUTYUMOHHYIO NpobremMy, Bbl-
SIBNIEHHYIO B 0OpalleHusx. IameHeHus xe, BHeceHHble B Pene-
pasibHbIA KOHCTUTYLIMOHHbIN 3akoH «O KoHcTuTyuuoHHoMm Cyae
Poccuiickon ®depepaumn» B 2010 rogy, koTopble npegycmaTpu-
BalOT MHblE MPAaBOBbLIE MOOENN YCKOPEHUS PACCMOTPEHUS Oen
KoHCTUTYUMoHHbIM CyaoM, MO3BONAM OTKa3aTbCs OT 9TOM npa-
BOBOW KOHCTPYKLMN.

Tem He MeHee CyLLEeCTBYIOT cliydau, Korga HekoTopble npus-
Hakn KOHCTUTYUMOHHOM NpobieMbl MMEKOTCS: HOPMa MOXET Mo-
HUMATbCS U MPUMEHSATLCA U B KOHCTUTYLUMOHHOM, U HE B KOHCTU-
TYLUMOHHOM CMbIche. [py 3TOM B KOHKPETHOM A€efe, B CBA3U C KO-
TOpbIM 3asBUTENb U 0bpaTuics B KOHCTUTYUMOHHbIM Cya Poc-
cuiickon depepaummn, oHa NPMMEHeHa B HEKOHCTUTYLIMOHHOM
cmbicn. OgHako Cyn, BUOUT, Y4TO Takoe NpUMEHEHME, XOTS, BO3-
MOXHO, N He SBNSETCH B YACTOM BMOE «3KCLLECCOM UCMOHUTE-
N9», HO HE MOXET pacCMaTpuBaTbCA M Kak NPOsiBEHNE YCTOSIB-
Lenca npakTmky, BO BCAKOM Cllydae ogHO3Ha4vHas no3vuvs Bep-
xoBHoro Cyna wnn Bbeicwero ApbutpaxHoro Cyga no gaHHOMY
BOMPOCY He cnoxwunacbk. B aTom ciy4ae OTCYyTCTBYIOT OCHOBaHUS
ONn9 BblBOA2 O TOM, 4YTO MNPaBOMNPUMEHUTENbHOW MPaKTUKOWN
chHOpMMPOBaNOCb YyCTONYMBOE MOHVMMAHME OCMapuBaeMOoro no-
JIOXEHUS, MO3BONAIOLLEE FOBOPUTL O HANIMYMKU HEONPEOENEHHOC-
TN B BOMPOCE O KOHCTUTYLMOHHOCTM OCMapuBaemMoro rnosoxe-
HUS. KOHCTUTYUMOHHBLIM Cyd, MOXET KOHCTaTUpOBaTb, YTO Oobpa-
LeHne 3asaBUTENS HE NOONEXUT AaSIbHENLLEMY PACCMOTPEHUIO B
3acepaHum KoHctutyumonHoro Cyna Poccurickon depepaunu.
Mpw 3TOM OH MOXET 3adUKCUPOBATL BYKBaNbHbI CMbIC/T HOPMbI
B COOTBETCTBYIOLLEM onpeneneHnn. dakTmnyecku, Takme onpe-
neneHns npnobpenn xapaktep «KBasUNO3UTUBHbIX».
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To the Issue of Variations of the Formula of the
Final Decision of the Constitutional Court

Summary

This article concerns the analysis of operative part of the deci-
sions of the Constitutional Court of the Russian Federation
regarding the issues on declaring the norm contradicting the
Constitution and concerning constitutional interpretation. It also
concerns the Constitutional Court, constitutional interpretation,
decisions and judgments of the Constitutional Court, judicial con-
trol and presumption of constitutionality of the norm.

Constitutional interpretation is the main methodology of imple-
mentation of constitutional control. Declaring the norm correspond-
ing to the Constitution or contradicting the Constitution, the body of
constitutional control, anyway, fulfills constitutional interpretation. In
this concern, it is important to emphasize the fact that at the present
time in the practice of the Constitutional Court there are no judg-
ments fully declaring the norm contradicting the Constitution.

There is no precise answer to the issue of choice
between constitutional interpretation in restricted
sense and declaring the norm contradicting the
Constitution. The Constitutional Court is a gathering of
qualified specialists, who follow the aim of protection of
the Constitution and the principle of “Do no harm.” The
Constitutional Court correctly defines the format of the
operative part of each specific decision.
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A. daHuensaH

MuHucTp tocTuumm HaropHo-Kapabaxckori Pecriybviku,
covckartesib [ocyaapcTBEeHHOV akaaemMmmm
yrpaBseHus PA

CoBpemeHHble eBponenckue
TeHAEHUUU Pa3BUTUSA UHCTUTYTA
MHAUBUAYaJIbHOV KOHCTUTYLMOHHOM Xanoobl

Btopasa nonosuHa XX B. n nepsoe aecarunertme XXI B. 03Ha-
MEHOBAJINCh CYLLLECTBEHHBIMU N3MEHEHNSAMU B 0612CTN KOHCTU-
TYLMOHHOM 3aluuThl NpaB 4YesioBeka. B HacTosLee BpeMs npus-
HaHne, cobnogeHne 1 3alumTa NpaB YenoBeka SABMASIOTCS OCHO-
BOW Nt0OOro AeMokpaTn4eckoro NpaBoBoro rocygapcrea. Moa-
TOMY MEXaHn3Mbl, JAIOLLME YENOBEKY BO3MOXHOCTb NPSMO UK
KOCBEHHO 3aLumLLaTh 3akpenieHHble B KOHCTUTyUumn, 3aKkoHoaa-
TeJIbHbIX U MHbIX akTax ero npaea, npuobpeTatoT Bce 6onee n 60-
Jlee BaXKHOe 3HayeHune.

[MpaBa yenoBeka - 3TO Ta OTPAC/b, rAe NPOUCXOOAT CYLLECT-
BEHHbIE NU3MEHEHUS.

MHavBuayanbHbli 4OCTYN K KOHCTUTYLMOHHOMY NPAaBOCYANIO
ABNSETCS BaXHbIM CpPencTBoM ans obecrneyeHnss cobnofeHns
npaB 4esioBeka Ha KOHCTUTYLMOHHOM YpOBHEe. OTHOCUTENBHO
WHCTUTYTa UHAMBUAYANIbHOWN KOHCTUTYLIMOHHOW Xanobbl B eBpO-
NencKMx U Opyrmx ctpaHax CyLecTByeT MHOXECTBO MOAENeN U
BO3MOXHOCTeNn. Kak oTmevaeT lNpegcepatenb KOHCTUTYLMOHHO-
ro Cyna Pecnybnunku ApMeHus, OOKTOP OpUONYECKMX HayK Npo-
deccop I.I'. ApyTioHsH, "cywecTBylowme B EBpone nogxoapl K
3TOMY BOMPOCY 3HAYUTESIbHO OTAMYaOTCA. VX YyCIOBHO MOXHO
pasfenuTb Ha TPW FPynMbl: @) Hanu4Yne NOAHOLEHHOW CUCTEMBbI
(Fepmanus, NcnaHus, Yexms, Cnosakns n gp.); 6) Hanudmne orpa-
HUYEHHOM CUCTEMBI, BKJIHOHAIOLLEN TObKO PAMKN OLLEHKN KOHC-
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TUTYLIMOHHOCTM HOPMbI 3akoHa (Poccuiickas depnepaums, MNonb-
wa, ApMeHMsa 1 Op.); B) NOAHOE OTCYTCTBME 3TOr0 WUHCTUTYTA
(Jlntea, Mongosa n ap.)"!.

Mo mHeHunto npodeccopa Wedbdbunackoro yHmsepcuteta x.
Meppwunnca: "...CTPyKTypbl, obecneymBatoLme nogaepXxKy 1 3a-
WwMTY npaB yenoBeka B EBpone, npencrtaeBnsioT cobon ckopee
NCTOPUYECKOE "NOCKYTHOE OAEeSAN0", YEM eANHYI0 BCEOXBATbIBA-
IOLLYIO CUCTEMY. DTO MOXHO BOCMPUHUMATb Kak HeJ0CTaToK, HO
He KaK OCHOBaHue ans 6ecnokoicTea’2,

Ha npoTtsxeHun nocnegHnx OecatuneTuii TemMmnbl U Hanpas-
NIeHUs Pa3BUTUSA UHCTUTYTA UHONBUAYAIbHOW KOHCTUTYLMOHHOWN
Xanobbl onpeaensatoTcs NONTUYECKUMU, UCTOPUHECKUMU, Feor-
paduyeckumu, coumanbHbIMN U Opyrumu dakTopamMm, BAUSHUE
KOTOPbIX HEOAHO3HAYHO.

HeobxooMmMo OTMEeTUTb, 4TO, HECMOTPSA Ha pa3Hoobpasue
OEeNCTBYIOLNX CUCTEM, OJ1S1 BCEX LLIeHHOCTHbIM OPUEHTUPOM §IB-
NSA0TCA NpaBa YenoBeka, KOTOPble NPU3BaHbl CNIOTUTb Pa3ny-
Hble couManbHbIe C/ION M rpynnbl 06LLecTBa, NPEOAONETb Kpu-
31CHbIE CUTYaLMK U CTaBAT IMYHOCTb B LIEHTP BCEX NPOLECCOB
06LEeCTBEHHOr0O Pa3BUTUSA, OCHOBAHHOIO Ha NMPUHLMNAax cBoOO-
Obl, BEpXOBeHCTBA npaBa. Kak otmevaeT lNpegcenatenb KoHc-
TuTyumnonHoro Cypa Poccuiickonn dPepepaunm B. 30pbkuH,
"...eCTb HEYTO 0ObeauHSAIoLLEee BCE CTPaHbl, B KOTOPbIX UMeeT
MeCTO (PEHOMEH KOHCTUTYLUMOHaNM3aumMm n UHTepHaLUOoHaNm-
3aLKm OCHOBHbIX NpaB 1 CBOOOA: BCe HaLUMW BOCAPUHANN naea-
Nbl NPaga, ... KOHCTUTYLMOHHOE NpaBocyame B 9TOM MPOCTPaH-
CTBE OCTaeTCs OAHUM N3 CaMblX MOLLIHbIX CNOCOOOB COXpPaHEeHMUs
status quo™3.

Llenblo gaHHOM cTaTbu ABNSIETCS KOMMEKCHOE mUccnenoBa-
HME UHCTUTYTa MHOMBUAYaNbHOro 0OpaLleHNst B KOHCTUTYLIMOH-

' I.I. ApyTioHsiH. KOHCTUTYLMOHANN3M: YPOKW, BbI30BbI, rapaHTum. COOPHUK

n36paHHbIX NyOGAMKaunin n BbICTYMIEHWI HA MEXAYHApPOAHbIX Hdopymax, noc-
BSILLEHHbIX AaHH. npobnematuke.- K.: Jloroc, 2011. - C.106.

BBeneHVe B BOMPOCHI MEXAYyHAPOAHOW 3aLMThl MPaB YenoBeka. YuebHoe noco-
6uve nog, pepakumen P. XeHeku n M.Cykeun. MHCTUTYT npaB YenoBeka. Typky (ABO),
1997. Meppwnc k. npodeccop Leddunackoro yHmeepcuteTa. MNMoaaepxka n
3alumTa NpaB YyesioBeka B pamkax EBponelickmx 4oroBopeHHocTel. - C. 222.

B. 3opbkuH. HTerpaums eBponemnckoro KOHCTUTYLMOHHOIO NPOCTPaHCTBA:
BbI30Bbl 1 OTBETHLI // CpaBHUTENbHOE KOHCTUTYLMOHHOE 0603peHmne, N 2 (59),
2007. - C. 66.
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Hble Cyabl4 U BANSIHME Pa3INYHbIX MOAENen, AeNCTBYIOLWMX B €B-
POMNENCKUX CTpaHax, Ha AOCTYMN K NpaBoCyauio.

BaxHoe MeCcTO B CUCTEME KOHCTUTYLLMOHHOIO CYyA40MNPOn3BOL-
CTBa 3aHUMAET UHCTUTYT UHANBUAYASIbHOM Xanobbl, OTKPbIBAO-
LM YEeNOBEKY N MPaXAaHVHY NPSMON AOCTYN B OpraHbl KOHCTU-
TYUMOHHOro KOHTpons. "KOHCTUTYUMOHHaA xanoba, kak npaBu-
110, paccMmaTpmBaeTCs Kak HauBbiCLlee OOCTUXEHME NPaBOBOro
rocygapcTtea,” - oTmedaeT npodeccop OTTo MNpepcMmaHHS.

"3HauyeHne NHOBUAYaNbHOW KOHCTUTYLIMOHHOW Xanobbl Noc-
TOSIHHO PacTeT, MOCKOJIbKY OHa pacLupsieT paMku 1 rnpaBoBble
BO3MOXHOCTU B 3aluMTe nNpaB U cBoOOA YyenoBeka”, - oTMevaeT
LOKTOp topuanyeckux Hayk E.A. Jlykawiea®.

MHovBuayanbHas xanoba - BaxHeree cpeacTso obecneve-
HUSA U PasBUTUSA KOHCTUTYLMOHHO-LLEHHOCTHOMN CUCTEMbI FOCy-
[0apCcTBa, C MOMOLLbIO KOTOPON "4enoBEK CTAHOBUTCS AENCTBEH-
HbIM Y4aCTHMKOM MPOLLECCOB KOHCTUTYUMOHaNM3aumm obecT-
BEHHbIX OTHOLLUEHMN"7, OCHOBY KOTOPOW COCTaBNAOT npasa u
cBOOOObI YeNoBeka.

"MIHCTUTYT MHAMBUAOYaNbHOW KOHCTUTYLIMOHHOW Xanobbl, N03-
BONSAS IMYHOCTU 3aLUMLLATL CBOM CYOBbEKTUBHbIE NpaBa 1 cBOOO-
ny, B TO Xe BpeMsl CNoCOOCTBYET peann3aumm Takmx KOHCTUTYLMU-
OHHbIX MPUHLMMNOB, KaK BEPXOBEHCTBO Npasa, pasfefieHne Bnac-
Ten n coaencTBYET BOB/IEYEHUIO MHOMBUAOB B NPOLIECC ynpaBne-
HUS rOCydapCcTBOM U 06LLECTBOM"8,

B cOBOKYNHOCTM 9TU 1 apyrmve GpakTopbl NPMBENN K TOMY, 4TO
VHCTUTYT UHOMBUAOYANbHON XanoObl LWMPOKO NPUMEHSIETCS Kak
BO MHOIMX eBponencknx ctpaHax (Asctpus, Wcnanua, OPI un
4p.), Tak 1 ycnewHo BHeApsieTCs B NepexoHbiX CTpaHax (Apme-
Hus, Poccua n ap.), B T.4. HEMNPU3HAHHbIX.

CerogHsa TONMbKO HECKOJIbKO rocyaapcTB® M3 ymcna rocy-

Mop, ynotpebnsembiM B cTaTtbe TEPMUHOM "KOHCTUTYLMOHHBIA Cya” noHnma-

€TCS OpraH, YrnOSIHOMOYEHHbIA OCYLLECTBAATb KOHCTUTYLIMOHHbIA KOHTPOJIb

(npum. aBTOpA).

Orro lNpepcmarHH, npodeccop dunocodumn npaea B YHuBepcutete Mapmx-I

MaHTeoH-CopboHHa. CenekTMBHOE NMPaBOBOE rOCYAAPCTBO U KOHCTUTYLIMOH-

Eaﬂ xanoba. CpaBHUTENbHOE KOHCTUTYLIMOHHOE 0603peHne // 2003, N3(44). -
175.

MpaBa 4yenoseka: ydyebHuk (0TB. pen. E.A. Jlykawesa. 2-e 1u3g,.,, Nepepa b. -

M., HOPMA, MH®PA, 2010. - C. 416.

” Tam xe, - C. 416-417.

I.I. ApyTioHsiH. Ykas. cou. - C.107.

Anxunp, Tynnc, Mapokko, HuaepnaHapl.
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napcTB-4neHoB EBponeiickon kommccum0 "3a nemokpaTtumio Ye-
pe3 npaBo CoeTa EBponbl” (bonee n3BecTHasn kak BeHeuyaHc-
Kasi KOMUCCUS) N TOCYAAPCTB, MMEIOLWMX cTaTyc HabnpaTenen
npu BeHeumaHCcKoM KOMUCCUN, HE NPeayCMaTpUBaIOT SN1IEMEHTbI
VHOMBUAYaANIbHOrO A0CTyna AJs OCnapuBaHus MPaBOBbIX HOPM
WU MHOVMBUOYaNbHbIX aKTOB B KOHCTUTYLIMOHHOM IOPUCANKLINN.
CtaHoBneHue B EBporne coO6CTBEHHOM MOAENN KOHCTUTYLIMOH-
HOrO KOHTPONS CBSI3aHO C MMEHEM aBCTPMUICKOro tpucta
. Kenb3eHna (1881-1973), koTopblit Npenoaasan B BeHCKOM yHU-
BEpPCUTETE U 3aHMMaJICA akTUBHOM MOJSIMTUYECKON AeATeNb-
HocTblo. B 1920 r. no nopy4eHuio pykosoamtensa KabuHeta mu-
HucTpoB ABcTpumn K. PeHHepa Kenb3eH paspaboTan afibTepHaTmH-
BY AEUEHTPaNIM30BaHHOMY KOHCTUTYLUMOHHOMY KOHTPOJIO, KOTO-
pas npegoycmaTpuBana MoAefb LEHTPaIM30BaHHOIO KOHTPONS,
Hagensawwas OTAEeNbHbIM Cyd MOMHOMOYMEM paccMmaTpuBaTb
KOHCTUTYLIMOHHOCTb HOPMATMBHbIX aKTOB TOJIbKO Mpu obpalie-
HUW YMNOJIHOMOYEHHbIX KOHCTUTYLMOHHbLIX OopraHoB. Mopenb
LLEeHTPaNnn30BaHHOrO KOHTPOS, pa3paboTtaHHasa . Kenb3eHowm,
3akpennena B ABcTtpuiickon KoHctutyuum 1920 r. CornacHo
3TON MOAENMN, CreumanbHbll Cya, HE HaxoAsWNINCa B CUCTEME
0ObIYHbIX CYOOB, YNOJHOMOYEH pacCcMaTpuMBaTb KOHCTUTYLIMOH-
HOCTb HOPMAaTUBHbIX aKTOB. NPenMyLecTBOM LeHTpannM30BaH-
HO MoAenu aiBnsaeTcs "bonbliee eANHCTBO CyAebHOM npakTu-
kn"11 no cpaBHEHMIO C AELEHTPaNM30BaHHbIM KOHTPONEM2 1 Kak
cnencTeue - "npaBoBas 6e3onacHocTb"13. Kak oTMevyaeTcs B UC-

' Eponeiickas komuceuns "3a gemokpatuio yepes npaso CoseTa Esponbl” (Be-

HeumaHckas kommccus) 6bina yupexaeHa B 1980r., B HacTosee Bpems B Ko-
MUCCUN Yy4aCTBYIOT 57 rocynapCTB-4/IEHOB.

KOHCTUTYLMOHHBIN KOHTPOJIb B 3apyOeXxHbIx cTpaHax: y4yed. nocobue. OTB.
pea. B.B. Maknakos. 2-e naa. n gon. - M.: Hopma: MHdpa-M. 2010. - C.16.
McTopryeckn MNepBbii BUA, KOHCTUTYLMOHHOINO KOHTPOJNS OCYLLECTBASNCS
0ObIYHBIMU CYyObSIMM NOCPEACTBOM KOHKPETHOro KOHTPOJIs Ha Ntoboil cTaamm
06bIYHOrO Cyn0NPon3BoACcTBa. KOHKPETHBIN KOHTPOJIb XapakTePU3yeTCs Hec-
KONIbKMMU NPU3HaKaMun: KOHTPOJIb OCYLLLECTBASETCS BCeMu cynamm (anddysa-
HbIl1) 1 Ha NtoboI cTagny 0ObIYHOIO CYA0MNPON3BOACTBA OObIYHBLIM Cyabel (Cy-
[10M); KOHTPOJIb BCErga HOCUT MOCNEAYOLNI N KOHKPETHBIN XapakTep, 40CTyn
K KOHCTUTYLIMOHHOMY KOHTPOJIO OTKPbIT A5 MOOO0M CTOPOHbI OOLIYHOMO Cy-
LOMNPOM3BOACTBA U Cydbl CBs3aHbl KOHKPETHbIMW 0OCTOATENbCTBAMU Oena.
OPDEKTUBHOCTL AELEHTPANIMS0BAHHOIO KOHTPOMS 3aBUCUT Kak OT YPOBHS
NPaBOCO3HAHWSI CTOPOH CYAONPOU3BOACTBA, Tak M OT MOSIHOMOUUIA 1 XXEeNaHUs
(roTOBHOCTW) 0BObIYHBIX CyAei paccMaTpuBaTb NofobHble obpalleHus. Takas
cucTema KOHTPONs - oaHa U3 GYHKLUMIA 0ObIYHBIX CY0B 1 PACCMOTPEHME KOHC-
TUTYLIMOHHOCTWN OCYLLECTBASIETCSA NPU COBMIOAEHNN TaKMX Xe MPOLEeAYPHbIX
npaswuJl, 4TO 1 NPY paspeLleHnn 00bIYHbLIX CMOPOB (NPUM. aBTopa).

* B.B. Maknakos. Ykas. cou. - C. 98-99.
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cnepoBaHum BeHeunaHckom koMmuccum, "B cnydae JaHHOM Moae-
N KOHCTUTYLMOHHBIN KOHTPOJb ocyllecTBasieTcss KoHCTuTyum-
OHHbIM Cyaom nnmn BepxoBHbiM CyaoM, KOTOPbIN, B AOMNOSTHEHNE
K CBOEWN anennsauMoHHON PUCOMKLUNN, KOMMAETEHTEH OCYyLLEeC-
TBASATb KOHCTUTYLIMOHHbIM KOHTpOsb" 14, CyliecTtBoBaHNE OOHOIO
opraHa KOHCTUTYLIMOHHOM IOPUCOVKLUMN (IOCTULMM) HE [OMNYyCKaeT
pa3HOb0s NPU PELLEHN BOMPOCOB KOHCTUTYLIMOHHOCTU, T.€. MO-
HOMOJINSA HA NPOBEPKY KOHCTUTYLIMOHHOCTM MPUHAONEXUT TOSIbKO
3TOMY OpraHy.

EBponenckas Mmogenb KOHCTUTYLIMOHHOIRO KOHTPOJISI B CBOEM
pa3BUTUM NPOLLSA HECKOJIbKO 3TanoB. [1epBbi 9Tan OxXBaTbiBaET
NOBOEHHbI nepuog, kKorga B KOHCTUTYLUMSAX HEKOTOPLIX CTpaH1s
3aKpenIsaeTCcs MHCTUTYT KOHCTUTYLMOHHOIO KOHTPOMS WU MOYTU
MOBCEMECTHO OPUANYECKM 3aKpenaseTcss 0coboe 3HavyeHue
KOHCTUTYLMIA, KaK OCHOBHbIX 3aKOHOB CTpaH. Heobxoaumo oTme-
TUTb, YTO AEATENIbHOCTb CYOB B MEXBOEHHbLIV Nepuon He Oblna
YCMNELLUHOW 13-32 BO3HMKHOBEHWS YPe3BblyarHbIX CUTyaLNi, No-
JINTNYECKNX MOTPSACEHNIM N KPACHO-KOPUYHEBbLIX NAE0SIONEM.

BTopon atan pa3BuTUS UHCTUTYTA KOHCTUTYLMOHHOIO KOHT-
poNs NPUXOAUT Ha MOCNIEBOEHHBIN NEPNOL, KOTOPbLIN XapakTepu-
3yeTcs pa3BUTUEM UHCTUTYLMOHASbHBLIX CUCTEM, 3aHUMAIOLLNX-
CS 3almMTONM npas YenoBeka U GYHKLUMOHUPYIOLWNX OTAENbHO OT
CcynoB obuen opucankumu. Npm 3ToM NOCTOSHHO pacLUNPSETCS
KPYr NOJIHOMOYUIA OPraHoB, OCYLLECTBASKOWMX KOHCTUTYLMOH-
HbI KOHTPOJIb. "KOHCTUTYLMOHHbIE YCTAHOBKW, OCOOEHHO Mpak-
TUKA KOHCTUTYLIMOHHbBIX CYAOB MOCNE BTOPOA MMPOBOW BOWHBI,
Kak OTMeyvaeTcs B uccnenosaHum BeHeumaHckom kommccum, oT-
paxaroT CMEHY napagurMbl B CTOPOHY OCYLLECTBSIEHUS 3aLlMThl
VHOMBUAYaNbHbIX MpaB 4YefioBeka OAHUM U3 KOHCTUTYLMOHHbIX
OpraHoB BnacTu (cyaamu unm OTAENbHbIM KOHCTUTYLMOHHbIM CY-
nom)"16,

" McenepgosaHue 0 NPAMOM A0CTyNE K KOHCTUTYLIMOHHOMY NPasocyamio. MpuHs-

TO Ha 85 nneHapHoM 3acenaHuu BeHeumaHckol komuccum (Beneums, 17-18
nekabps 2010 r.), n. 35, c. 16. B HaropHom Kapabaxe BepxoBHbii Cyg, B 0o-
MOSIHEHME K CBOEW KAaCCaLMOHHOM I0PUCONKUMN B COOTBETCTBUM ¢ n.1 cT.114
KoHCcTuTyumMmn ocyLecTBnseT KOHCTUTYLIMOHHOE CyA0NPON3BOACTBO.

¥ B yacTHOCTU, NO NpUMEPY ABCTPUM KOHCTUTYLIMOHHBIV KOHTPOSb Bbil HCTU-
TyumoHanmanposaH B Yexocnosakuu (1920 r.), JluxteHwTenHe(1925 r.), Mpe-
umm (1927 r.), Wcnanum (1931 r.), Upnangum (1937 r.), Erunte (1941 r.).

' WccneposaHne BeHeumaHCKOM KOMUCCUM O NPSMOM A0CTYNE K KOHCTUTYLM-
OHHOMY npaBocyauio, n. 31. - C.13-14.

AKTyanbHble NPO6AEMbI KOHCTUTYLIMOHHOIO NPaBOCYAUs

TpeTnii 9Tan COBEPLUEHCTBOBAHUS KOHCTUTYLIMOHHOIO KOHT-
PO CBA3AH C OTKA30M eBPONENCKNUX CTPaH OT KOMMYHUCTUYEC-
KoM ngeonorum n obpasoBaHMeM OpraHoB KOHCTUTYLIMOHHOW OG-
TULNK, KOTOPbIE BOCMAPUHSANM B YaCTU OpraHM3auym KOHTUHEH-
TanbHO-EBPONENCKYIO MOAENb KOHCTUTYLMOHHOIO KOHTPONS.

Takum 0b6pas3om, MHCTUTYT KOHCTUTYLIMOHHOM >anobbl nosny-
YU LWMPOKOE pacrnpoCcTpaHEHNE Ha €BPOMNENCKOM KOHTUHEHTE.
Mpu 9TOM B KaXA0WM CTpaHe OH MMeEET CBOU OYHKLIMOHASIbHbIE U
npoueccyasbHble 0COOEHHOCTU, KOTOPbIE NPOSBASINCH B UCHEP-
naHUM rpaxaaHnHOM BCEX WHbIX CPEACTB MPaBOBON 3alUUThI,
Cpokax noaayu 3asBfeHUn, B OCHOBaAHUSIX N0Aa4m Xanobbl, Kpy-
re cybbekToB, YNOMHOMOYEHHbIX HA 0bpalleHne, CyaebHbIX pac-
X040B, MPaBOBbIX NOCNEACTBUA BBIHECEHHOIO PELLUEHUS U Ap.

Kak oTmevaeTcs B uccnegoBaHum BeHeumaHCcKom KOoMuccuu,
"pasHble GakTopbl BAUSIOT HA Pa3nnymns yPOBHS 3aLlUMTbl U METO-
0OB MCNOMb3YEMbIX O OXpPaHbl BEPXOBEHCTBa KoHCTUTyuuun.
HekoTopble U3 HUX OTpaxaloT MCTOPUYECKOE pa3BmUTUE rocyaap-
CTBa W KOHCTUTYLUMOHHOIO CTPOS MHOr4a C AJIMTENbHbIM Nepno-
OOM aBTOPUTAPHOro UAN TOTAIMTAPHOIO Pexnma, Nepuog npu-
HATUS HOBOW KOHCTUTYUMM Unn lopuagnyeckme Tpaguunm rocy-
[AapCTBa, OTHOCSLLLEroCs K CUCTEME KOHTUHEHTANIbHOrO Unn 06-
wero npasa"1?.

B npoTMBONONOXHOCTb BbILLEUN3NIOXEHHOM NCXOOHOW MOAENN
. Kenb3eHa, cornacHo KOTOPOW TONbKO KOHCTUTYLIMOHHbIE Opra-
Hbl OblIM HaZEeNeHbl NpPaBoOM 00PATUTLCS B KOHCTUTYLMOHHbIN
Cya, B HAcTOSLLLEE BPEMSI BO MHOIMX EBPOMENCKUX CTpaHax cy-
LeCTBYyeT MOAENb, NPENOCTABAAOLWAS BO3SMOXHOCTb pusnyec-
KUM W IOpUNYECKUM NnLaM ocrnapuBaTb KOHCTUTYLMOHHOCTb
HOPMAaTUBHOIO UM NHANBUOYANBHOMO akTa.

Kak oTmevaeTcs B uccnegoBaHnum BeHeumaHcKom KoMuccuu,
"B YCNOBUSAX BO3pacTaloLwweri 3Ha4MMOCTM OCHOBHbIX NpaB U nX
3aWmThl, HAUMOHaNbHbIM 3aKOHOA4ATENSM CleayeT peLwmnTb, Ka-
Ky POJib A0/KHbI UrpaTb KOHCTUTYLMS 1, CnenoBaTeibHO, KOHC-
TUTYUMOHHbIE CyObl: A0/KHbI SI OHX MPOCTO 3almiaTb CyLecT-
BYIOLLMIA KOHCTUTYUMOHHBIA CTPOM (KOTOPbLIA BKIOYAET B cebs
Takxe 3aLMTy OCHOBHbIX MPaB B TOM CMbICJ1€, YTO OHU ABASIOTCS
4aCTblO CYLLECTBYIOLLErO KOHCTUTYLMOHHOIO CTpos)? Nnn oonx-

7 Tam xe, n. 23, - C. 12.
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Hbl N1 OblTb OCOObIE rapaHTUM OCHOBHbIX CYOBbEKTUBHbLIX MpPas,
npenocTaBneHHbIx Yenoseky KoHcTutyumen?"18,

Taknum 0b6pas3om, NHAMBMAYaASbHBIA OOCTYN K KOHCTUTYLUMOH-
HOMY MPaBOCYOMIO O3HAYAET PasdiNyHble MEXaHN3Mbl, MO3BOJISA-
lowme GU3NYECKUM U I0PUOMYECKMM Nnuam obpallaTbCcs B opra-
Hbl KOHCTUTYLIMOHHOIO KOHTPOJISI B CllyHasix HapyLLIEHWIn KOHCTU-
TYLMOHHO OXPaHSEMbIX NMPaB C MHAMBUOYANbHOM UK KONTEKTUB-
HOI Xanoobown.

HeobxoaMMO OTMETUTb, YTO C LieNbio 06ecnevyeHnsi BEPXOBEH-
ctBa KOHCTUTYUMI 1 3almnTbl NpaB Yes0BEKa Ha €BPONENCKOM
KOHTUHEHTE BomnpocaMm 39SPPEKTUBHOCTU KOHCTUTYUMOHHOIO
KOHTPONS 0c060e BHUMAHME YOENSIOT U PErmoHasbHbIE HaArocy-
[AapPCTBEHHbIE OpPraHbl.

Tak, no utoram padoTsl cemmHapa OBCE'® no yenoBeyeckomy
namepenmnto (2008 r.) BoipaboTaHbl crnenyolme pekoMmeHaaumm
rocyfaapcTBaM - y4aCTHMKAM:

- NpeacTaBnsaTbh NpaBo obpalleHns B KOHCTUTYLMOHHbLIN Cya,
rpaxgaHam, rpyrnnam rpaxnaH, HENpPaBUTENbCTBEHHbLIM Op-
raHn3aunsim, PUONYECKUM NNLAM;

- NpaBoM obpaleHns B KOHCTUTYLMOHHBIN Cya OT UMEHM Bbl-
LIenepeyncneHHbIX CyObekToB NpaBa A0JKHbI 061aaaTh Ha-
LIMOHasIbHbIE NPAaBO3ALLNTHBIE MHCTUTYTbI;

- B uensix 6onee OeATeNbHOro NCCNeaoBaHns A0Ka3aTenbCTB
M 0BOCHOBAHHOIO MPUHATUS PELUeHni pa3pelnTb "rpax-
[aHCKOMY 00LLLECTBY BHOCUTb CBOW BKJ1aA, B MPOLECC NPUHS-
TUS peLleHnii NOCPeaACcTBOM NPeAcTaBieHns CoobpaxeHuni
amicus curiae"20 u gp.

B 9TON CBA3M COBETHWUK MOCTOSIHHOW Muccun epmaHuu B

¥ Tam xe, n. 47, - C. 19.

1 OBCE - OpraHusauys no 6e30MacHOCTV U COTPyAHUYecTBy B EBpone, kpyn-
Helwasn B MMpe pernoHasbHas opraHn3asms, 3aH1MMatoLascs Bonpocamu oe-
30MnacHoCTK, 06beanHsoLLasn 56 cTpaH, pacnosioxXeHHbIx B CeBepHoi AMepu-
ke, EBpone n LeHTpanbHoii A3un. Bee rocynapcrsa-ydactHukn OBCE obna-
[aloT paBHbIM CTaTyCoM. PelleHns npuHMMaloTcs Ha OCHOBE KOHCeHcyca. Pe-
LLIEHNSI HE HOCAT IOPUANYECKN 06553aTENbHOr0 XapakTepa, HO UMeIoT H6oJIbLIoe
nonutnyeckoe 3HadveHne. C 14 no 16 mas 2008r. B BapLuase npoxoaun cemu-
Hap OBCE no 4yenoBe4YeckoMy U3MepEeHUIo, MOCBALLEHHbIA KOHCTUTYLIMOHHO-
My npasocyanio. Cemmnnap OBCE no yenosevyeckomy namepenumto. KoOHCTuTy-
LMOHHOE npaBocyame. Kpatkuii cBogHbI oT4yeT. Bapwasa, 14-16 mas 2008,
www. osce.orq /ru/ odihr /33162.

MHCTUTYT "amicus curiae” n3BECTEH YENOBEYECTBY ELLE CO BPEMEH PUMCKOIro
MPETOPCKOro Npaea, YTo B NEPEBOAE C NAaTMHCKOro O3Ha4vaeT "apyr cyga”. 9710
CyOBbEKT, KOTOPbIN He ABNSIETCS CTOPOHOWN Cyo0NPOM3BOACTBA, HO Npeaniaraet
BHVIMaHMIO cya onpeneneHHoe MHeHWe, B3rnsa, OTYET (MpUM. aBTopa).

2
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OBCE JlopeHy, bapT oTMeuaeT, 4To "A0CTYN K KOHCTUTYLIMOHHbLIM
cynam - O4MH 3 KNoYEBbIX HGaKTOPOB, ONPeaensiioLmx Nx BAvs-
H1e N apPekTMBHOCTL. OCOBEHHOCTb 3TOMO AOCTYNA 3ak/oyaeT-
CS1 B TOM, YTO KOHCTUTYLIMOHHbIE CyAbl MO MHOVBUAYaNbHbLIM Xa-
nobam paccmaTpuBaloT U NPeacTaBnaioT 0OLLECTBEHHOCTU pe-
LWEHNST N 3aKJTIOYEHUS OTHOCUTESNIbHO KOHKPETHbIX Npobniem no
dakTam HapyLLleHUs npaB YenoBeka'?21,

CospaHnio Ha HauMoHaNbHOM YPOBHE 3(@PEKTUBHbBIX CPEACTB
cynebHon 3awmThl Npae YenoBeka Oblfa NocBsLLEeHa NPOX0oaVB-
was 18-19 ¢pepana 2010 r. B LiBeiLapckom ropoae NHTepnake-
He koHdepeHumsa CoeeTa EBponbi?2. Lienbio koHdepeHuun Obino
NPOOEMOHCTPMPOBATL MPUBEPXEHHOCTb FOCYAAPCTB-4/1EHOB
CoBeTta EBponbl 3aluUTe NpaB YenoBeka Ha eBPOMNENCKOM KOHTU-
HeHTe. B HacTosiwee Bpemsa EBponeckuii cya no npaBam 4eno-
Beka (ECIY) okagdancs B ApaMmaTtnyeckomM NOSIOXEHUMN (YMNCO He-
paccmoTpeHHbIx aen gocturno 130 Teic., B T.4. 90% >anob ABHO
HenpueMseMbl AN UX PACCMOTPEHUS MO CYLLIECTBY, MO0 Heo-
60CHOBaHbI), 4TO NpeanonaraeT NEPECMOTP PaMoK AelcTeus EB-
pPONEencKom KOHBEHLMM O NpaBax YesioBeka 3a c4yeT bonee cTpo-
roro cobnioaeHns NnpuHUmMna cybcmnamapHoCcTy 1 pacLUMpPeHns ee
NPUHATMA B HaUMOHaNbHbIX cydax. B VIHTepnakeHckon geknapa-
LM 1 Tak Ha3biBaeMoM "TlnaHe gencTeuin' Noay4ynam oTpaxeHme
NPeasoXeHNs, KacaloLmMecs yKpernaeHms npuHumna cybemnamap-
HOCTU 1 nnaHa pedopMbl EBPOMNENCKON CUCTEMbI 3aLUNTbI NPaB
yenoseka.

Kaknm 0b6pa3omM B €BPOMENCKMX CTpaHax OCYLLECTBASETCS
OOCTYN B OpraHbl KOHCTUTYLIMOHHOIO KOHTPONSA?

PasnuyalotT npsamon nHgmBuayanbHbii OOCTYMN, KOraa nuvuo
MOXET HENOCPEACTBEHHO OCMapMBaTh KOHCTUTYLLMOHHOCTb HOP-
Mbl WX aKTa, W KOCBEHHbIN WHAMBUAYaANbHbIA AOCTYM, KOoraa
KOHCTUTYLMOHHOCTb HOPMbI UM aKTa OCNapuBaeTCH TOJIbKO MOC-
pencTBOM APYroro opraHa (CM. cxemy).

Mpsmon nHomMBMAyanbHbIN OOCTYN O3HA4YaeT BO3MOXHOCTb
rpaxpgaHnHa obpatntbcs B KOHCTUTYUMOHHbINM Cya Henocpea-

2! Cemunap OBCE no 4enoseyeckomy nameperuio. KoHCTUTYLIMOHHOE NpaBocy-

nve. KpaTtkuin cBogHbI oT4eT. Bapwasa, 14-16 maa 2008. - C.21.

2 Cwm.: intepnakeHckaa KoHdepenuy "0 byayliem EBponeiickoro cyaa no
npaeam 4yenoBeka": OANCKYCCUS 1N Pe3ynbTaTbl.
http://publicverdict.ru/topics/international_instances/8248.html
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CTBEHHO 6e3 kakoro-nmbo nocpegHuyecTBa. B eBponenckmx
CTpaHax CYLIECTBYIOT pasfinyHblie GpOopMbl MPSMOro MHAMBULY-
aNbHOro JOCTYyNa, Kaxaas N3 KOTOPbIX UMeeT CBOW OCOOEHHOCTMU.

B nccneposaHnn BeHeumaHCKOWM KOMUCCUW NPUBOAATCS Cre-
ayouine Mogenu NpsiMoro MHaMBMAayanbLHoro goctyna. MNpu nep-
BOW MOAENN KaXAblA rpaxaaHuH (Kak v rpynna auu) MoXeTt
npencTaBuUThb Xanoby OTHOCUTENbHO HOPMbI B KOHCTUTYLMOHHbI
cyn, naxe He umes NnMYHoro nHtepeca. ObpalleHne He CBA3aHOo
C pa3peLleHneM opUANYECKOrO BOMPOCa U HOCUT abCTPaKTHbIN
xapakTtep. Mpu aTor Mmoaenu, Tak Ha3bIBAEMOW HAPOOHOW Xano-
Oe (actio popularis), kaxapln NpeacTaBUBLLNI Xanoby He 0b6a3aH
[okasaTb, 4TO obxanyemMas HopMa HeNnocpeacTBEHHO He 3aTpa-
rmBaeT N He YLLEMISET ero npaea u ceoboabl. B naHHOM cnyvae
nposiBnsieTcsa 3aboTa Kaxgoro no oxpaHe v 3awmrte KoHcTuty-
umn, T.K. obpalleHne B CyA HanpaB/iEHO Ha 3aLMTY OOLLECTBEH-
HbIX MHTEPECOB N 00bIMHO 0O6XanytTcs obLime HopMmbl. Mexay-
HapoaHas npakTruka CBMAOETENbCTBYET O TOM, 4TO actio popularis
cnocobCTBYEeT COBEPLUEHCTBOBAHUIO 3aKoHOOATeNbCcTBa23, Pe-
LeHNsa No TakuMm xanodam 0bObIHHO HOCAT 00LLe0bsa3aTenbHbIl
XapakTep ¢ NocneacTBUaMK - erga omnes.

OpHako B cnyvae 3noynotpebneHus actio popularis npnsoaut
K neperpy3ke KoHcTutyumoHHoro Cyna npobneme, 0 KOTOpOW
BeHeumaHckas KOMUCCUS BbICKA3bIBAETCS KPUTUHECKMU.

Cnepnyet oTMETUTb, YTO HEKOTOPbIE rOCyAapcTBa C CaMoro
Havana He NpUaaNM UHCTUTYTY MHOVBUAYANbHOW Xanobbl KOHC-
TUTYUMOHHbIN cTatyc (Fepmannsa B 1969 r., Asctpusa B 1975 r).
Jpyrne ¢ NpUHATUEM OCHOBHbIX 3aKOHOB HEMOCPEACTBEHHO
NMPU3HaIM 1 BKJIIOYUIN ee B NPaBOBYIO CUCTEMY CTpaHbl (Monbla
-1997r., CnoBakus - 1992 ., CnoeHus - 1991 r.). Co BpemeHeMm
M3-3a yBeIMYeHUs noToka obpauleHuii BO3HMKNA "guneMma
Mexay neperpyskoin KoHcTuTyumoHHoro Cyna n obecnevyeHmnem
3ddEeKTMBHON 3alMTbl MPaB 4YeNoBeka 24, KOoTopas B Pa3HbIX
CTpaHax pellaeTcs pasanyHbiMU MpoLeccyasibHbIMU "punbTpa-
MK”, T.€.TPEOOBAHUSIMU OTHOCUTENBHO AOCTYMHOCTU U OpraHu-
3aUMOHHBIMK MeToaaMn (0TOOp Oen, nNpenBapuTESbHbIA KOHT-

* B BeHrpuu Ha 0CHOBaHuM actio popularis o nposepke NosoXeHui YronosHO-

ro KoAekca CMepTHas kadHb Oblna oTMeHeHa KOHCTUTYLMOHHBIM Cyaom.
* WccneposaHne BeHeumaHcKoin KOMUCCUM O NPSAMOM A0CTYMNe K KOHCTUTYLM-
OHHOMY NpaBocyguio, n. 218. - C. 74.

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

pOfb CO CTOPOHbLI CekpeTapuaTta cyaa, Co3gaHuMe YUCNEHHO
MEHbLUUX CYAEeOHbIX KONMNMErvii, nanaTt, COOTBETCTBYIOLWNIA WTAT
KBaNM@PUUUPOBAHHbLIX MOMOLLIHVKOB Cyaen n aop.)2s.

BTopas moaenb npegycMatpuBaeT obpalleHmne puanyeckoro
WA IPUANYECKOro nnua B Cyd, C MHANBUAYaANbHbIM NPeanoxe-
HMeM B popmMe abCTPaKTHOro KOHTpPons. B aTom cnyyae 3assute-
1 He BMpaBe TpeboBaTb paCCMOTPEHMS 0b6paLLeHns (MHANBUAY-
aNbHOro NpeasioXxeHuns). 3asaBUTeNn MOryT TOJTbKO XOAAaTanCcTBO-
BaTb Nepepn cyaoMm, 4ToObl NocneaHUA MHULMNPOBAN Cyoonpouns-
BOACTBO, T.€.pacCMOTPEHME NPeaIOXEHNS MOXET ObITb OCYLLEC-
TBJIEHO SIMLLb MO YCMOTPEHUIO cyaa.

TpeTbss Mmogenb - quasi actio popularis, npn KoTopow 3asBu-
Tenb O0/MKEH AoKasaTb, HTO OH UMEET ONpPeaENIEHHbIN MHTEPEC U
HOpMa BANSIET HA €ro NPaBOBOE MOJSIOXEHNE.

YeTBEpTas MoAenNb - NpsaMas MHAMBMAyanbHas xanoba, KoTo-
pasi UMeeT CBOM Pa3HOBUAHOCTU (NOSHAs KOHCTUTYLIMOHHAs Xa-
noba n HopmaTMBHas KOHCTUTYLIMOHHAS Xanoba).

[MonHaa KOHCTUTYLMOHHAA xanoba obecneymBaeT Haubonee
NOSIHBIN AOCTYN rpaxaaH K KOHCTUTYLMOHHOMY CyaOMNpOn3BOA-
CcTBY 1 60see BbICOKYIO CTeNeHb 3alUuThbl NpaB YyenoBeka. Kaxabii
MMeEeT NpaBo NpeacTaBUTb Xanoby Ha HapyLLUEHME ero OCHOBHbIX
npaBs NtoObIM aKTOM OPraHOB rocyaapCTBEHHOM BNAaCTU, KOTOPbIV
HENnocCpenCcTBEHHO N B HACTOSILLLEE BPEMS HAPYLLAET ero rnpaea, B
T.4. 1 aKTbl CyaeOHbIX U aAMUHNCTPATUBHbBIX OpraHoB. KOHCTUTY-
LMOHHBIN CyA, paccMmaTpuBas NOJSIHYIO KOHCTUTYLIMOHHYIO Xaso-
Oy, BbIHOCUT peLleHMEe He NO CYLLECTBY Aena, a NpegMeToM mc-
cnefoBaHNS SBNSIETCS BOMPOC KOHCTUTYLIMOHHOCTU, NMOAHSATLIN B
xanobe. lNonHas KOHCTUTYUMOHHASA >Xanoba npeacTaBnsieTcs
Torpa, Korga ncyepnaHbl BCe Apyrve cpeacTtsa NpaBOBOW 3aLLu-
Thbl, T.€. B cybcuamapHom nopsiake. Kak otmedaetcs B uccneno-
BaHUM BeHeumaHCKoMm KOMUCCUM, “OCHOBHOW (PYHKLIMEN NMOMHOW
KOHCTUTYUMOHHOM Xanobbl ABNSETCS 3aliuTa KOHCTUTYLIMOHHO
OXpaHsieMbIX NpaB YyenoBeka”26. 3ta Moaenb CyulecTByeT B ['ep-
MaHun, NcnaHnum, Yexum, CnoBeHnn 1 gpyrnx cTpaHax.

» B cBSI3W C 4Ype3BbLIMAiHOM 3arpy>KeHHOCTbI0 KoHcTUTyumoHHoro Cyma ®PM

npencenartens AHapeac Bockyne npeanoxmn BBECTU NOLUVHY B pa3Mepe [0
5000 eBpo ana nogaTenel n3HavanbHoO 6ecnepcnekTMBHbIX Xanob, ncxoasa n3
(dUHAHCOBBLIX BO3BMOXHOCTEN McTua. http://internet.bibo.kz/260017-konstitu-
cionnyjj-sud-frg-oblozhit-sutjag.html.

% Tam xe, n. 81. - C. 31
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BTopon pa3HOBMOHOCTbIO NPSMON MHANBUAYAbHOW Xanoobl
ABNSIETCHA Tak Ha3blBaemMasi HOpMaTUMBHAA KOHCTUTYLIMOHHAs Xa-
nob6a. MNpn HopMaTUBHOM KOHCTUTYLIMOHHOW Xanobe guandeckmne
1 IOpUANYECKUE NMua MMEOT NPaBo NPeAcTaBUTb Xanoby Ha Ha-
PYLLEHME UX OCHOBHbIX CYObEKTUBHbIX NPaB MHANBUAYAbHbIM aK-
TOM, NMPUHATLIM HA2 OCHOBAHWM HOPMATUBHOIO akta. Ecnu nonHasa
KOHCTUTYLIMOHHAs >Xanoba MOXeT OblTb MHMLMMPOBaHA rpaxaa-
HaMu B NOPSAKE abCTPAKTHOrO KOHTPOJIS 3aKOHOB 1 HEODOX0AVMO,
4YTOObl OCHOBAHMEM >XXanobbl ABASNACh aHTUKOHCTUTYLUMOHHOCTb
3aKoHa, KOTopas B OnpeaefieHHbIX YCII0BUSX MOXET OblTb NpuMe-
HEHa MpPW PacCMOTPEHUM CBA3AHHOrO C 3asiBUTENEM Aena, To
VHUUMMPOBaHME HOPMATUBHOW KOHCTUTYLIMOHHOM Xanobbl cBA3a-
HO C KOHKPETHbIM AEIOM, U NPEAMETOM Xasniobbl 0ObIYHO ABMSIIOT-
CS1 NPaBOMNPUMEHUTESbHBIE aKTbl, Y PeLleHNs 0ObIY4HO HOCAT 00S-
3aTeNbHbIN XapakTep TOJSIbKO AS YH4aCTHUKOB KOHKPETHOrO Cy-
nonponssoacTea. HopmatmeHas xanoba cyllectsyet B ADMEHUN,
AscTpun, pysnu, Monbwe, Poccun n gpyrux ctpaHax. B npase
McnaHum v psiga ctpaH JlatnHekon AMepukn (Mekcurka, 9kBaaop,
Mepy v op.) oencTeyeT ocobas npoueaypa amnapo (3awura), aB-
nqouaacs cpeacTsoM 3awmMTbl OCHOBHbIX KOHCTUTYLMOHHbBIX
npas JIM4HOCTWN, BO MHOIMOM CXOAHAasi C KOHCTUTYLIMOHHOW Xaso-
60 1N HOCUT NHOVBUAYAJbHBIA XapakTep.

KoCBEHHbIM OOCTYN 0O3HA4YaeT, YTO MHAMBUAYyaNbHbIA 3anpoc
HaMpaB/ISIETCH B OPraH, OCYLLECTBAALINA KOHCTUTYLIMOHHbIN KOHT-
pPOnb NOCPEACTBOM APYroro opraHa. M3 cxembl BUOHO, YTO KOCBEH-
HbIA OCTYN MOXET ObITb MHULMMPOBAH Cyaamun OOLLEN IopucaovK-
LUMmr, oMOyaACMEHaMM, YiieHaMK NapsiaMeHTa 1 MHbIMU OpraHamMu.

PaccmoTpeHue gen no npeaBapuTesnbHbIM 3anpocam CyaoB
"ABNAEeTCA O4HUM U3 CaMblX PacrpOCTPaAHEHHbIX BUAOB UHOVBN-
ayanbHoro goctyna. JaHHbln BUA AocTyna B TEPMUHOAOMNKU CYy-
[ONPOV3BOACTBA €BPOMNENCKNX CTPaH HasbiBaeTca "npetngmum-
anbHbIM MPOM3BOACTBOM 27, KOTOPOE CyLlecTByeT 6onee 4em B
OBYX TPETSX rOCyAapcTB-41eHOB BeHeunaHCKom KOMUCCUN.

Ecnny cyna obuiein opncamkLnMm BO3SHUKAOT COMHEHNS OTHO-
CUTENbHO KOHCTUTYLMOHHOCTM HOPMAaTMBHOIO akTa, noasexa-
Lero NpMMEHEHNIO B KOHKPETHOM Aene, cyn, NpuocTaHaBnnBaeT

' MpetognumanbHble 3anpochl - 3TO 06paLLeHns Cyae6HbIX OpraHoB NPV BO3HUK-

HOBEHUWN COMHEHWI B KOHCTUTYLIMOHHOCTM HOPMAaTUBHOMO akTa, noaJjiexatie-
ro MPUMEHEHMIO B OPraH KOHCTUTYLIMOHHOTO KOHTPONS (MpUM. aBTopa).

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

NPOn3BOACTBO MO AeNy U 00paLlaeTcs C NnpeaBapuTenbHbIM 3an-
pocom B KOHCTUTYUMOHHBI Cyn ons pacCMOTPEHUS AaHHOMO
Bonpoca.

YKazaHHaa ¢opmMa KOCBEHHOrO AOCTyna MNPUMEHSIETCA BO
MHOIMX CTpaHax, KOTopast UMEET CBOM KaK MOJIOXKUTENbHbIE, Tak
M oTpuLAaTenbHble CTOPOHbLI. APPEKTUBHOCTb KOCBEHHON (POPMbI
[0CTyna NpPOsIBASIETCS B TOM, 4YTO CyAbl OOLLEN IOPUCANKLMN XO-
pOLIO OCBEAOMIIEHBI U B COCTOSAHUM NOAFOTOBUTL U NPEACTaBUTb
060CHOBaHHbIN 3anpoc. Cyapl 0bLuen pucamkumm MoryT ObiTb
GUNLTPOM M CNOCOOBCTBOBATb CHMXEHUIO YMCa HEOOOCHOBAH-
HbIX UM NOBTOPSOLWMXCS 3anpocoB. OgHako MOS nYHas npak-
TUKa CBUAETENbCTBYET, YTO 3TN OXMOAAHUS HE BCerga onpasnbl-
BaloTCH, "Oaxe ecnv 3anpockl GOPMYNNPYOTCa cyaamm’28,

Kak oTmevaeTcs B uccnenoBaHnum BeHeumnaHCcKom KOMUCCUn,
paccMOoTpeHune gen no npeaBapuTesbHbiM 3anpocam CynoB SiB-
NSETCa AO0MNOSIHUTENbHLIM CPEACTBOM K abCTPaKTHOMY KOHTPO-
N0, Tak Kak B AaHHOM Cjly4ae BO3MOXEH KOHTPOJSIb B CBSA3U C
KOHKPETHbIM AEe/IOM, B KOTOPOM MOJIOXXEHME OblI0 MPUMEHEHO
W NOONEXNT NPUMEHEHNIO 29,

TpyoHO He cornacuTbCs ¢ MHEHUEM npeacenatens KoHCTUTy-
unoHHoro Cyaa Benrpun M. MNauonas o ToM, 4TO "9TO 3aBUCUT OT
NPaBOBOM KyNbTYPbl KOHKPETHOWM CTPaHbl, MHEHUS 0BLMX CYA0B
0 KoHcTutyumoHHoM Cyae 1 KOHCTUTYLIMOHHOMO CyA0Npou3BO[.-
ctBa... OTHOWweHMSA mexay KoHCTUTYuuoHHbIM Cyoom 1 obLwmmm
cydaMun He Bceraa CknaaplBaloTCs Hauayydwmm obpa3om, 3a4ac-
TYIO MexXay 9TUMU OpraHamMm CyLL,ECTBYIOT MPOTMBOPEYMS, KOTO-
pble MOryT ObITb OOHOM U3 NPUYMH HEUCTOJIb30BAHUS UNU PEAKO-
ro MCNOJIb30BaHUSA TaKOro cpeacTsa cyapsimm obLero cyaa ... 30,
MopobHas cuTyaums cknagblBaeTcs U Toraa, Koraa opraH, ocy-
LECTBNSIOLWNIA KOHCTUTYLIMOHHbIMA KOHTPOJb, HAXO0OUTCS B CUC-

TEME CyaoB 00OLEN IOPUCANKLMN.

8 3a nepuog ¢ uioHa 2009 r. no uionb 2012 r. B KOHCTUTYLMOHHYIO nanaty Bep-
xoBHoro Cyna HKP cynbl o6palianmch Tpukabl, U3 KOUX OOHO 0bpalleHme oc-
TaBneHo 6e3 pacCMOTpPeHUs U3-3a HEMOACYAHOCTM NOAHATOro Bornpoca Bep-
xoBHOMY Cyny (Pewenne BC-4 ot 12 anpens 2010r.).

* WccnenosaHue BeHeumaHcKon KOMMCCUM 0 NPSIMOM OCTYNE K KOHCTUTYLIMOH-
HOMY npasocyamio, n. 56, - C. 22.

% Mayonasi 1. O eBpoONECcKMX MOAXOAAX K AOCTYNY K KOHCTUTYLIMOHHOMY Mpa-
BOCYAMIO (TEOPETUYECKME N NPAKTUYECKNE aCNEKTbI, CBA3AHHbIE C UHOVBUAY-
aNbHON KOHCTUTYLMOHHOM >anoboi B eBponeiickoin Moaeny KOHCTUTYLIMOH-
HOro npaBocyaus, // DanoxecT obuumanbHbIXx MaTepranos 1 nyénukawumii ne-
Yyatn. KoHCTUTYUMoHHOE npaBo B cTpaHax CHIM v Bantuun, N1, 2011r. - C.143.
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HeobxoanMo OTMETUTb, YTO KOCBEHHbIN AOCTYN B KOHCTUTY-
LUMOHHbIN Cya MOryT MHULUMMPOBATb U CTOPOHbI 0ObIYHOIO Cyaomn-
pousBoacTBa (Hanpumep, Anbanus, Apmenus, benbrua, bBonra-
pus, BeHrpus, Jlutea, Monbwa). CyTb N0A06HOro npoueccyasb-
HOro cpeacTBa NPaBOBOM 3aLLMTbI 3aKJIIOHAETCS B TOM, HTO Kax-
OblA yHaCTHUK CyO0nMpon3BoACTBA MOXET NpeacTaBuTb Npeaso-
XEeHNEe OTHOCUTENTIbHO KOHCTUTYLIMOHHOCTM 3aKOoHa Nepef CyaoMm
obLen pucankummn, KOTopblii 06s3aH pacCMOTPETL ero, npu-
HATb U HanpaBuTb B KOHCTUTYUWOHHBI Cya (Benbrusg, PymMblHUS,
Yewckasa Pecnybnuka, CnoBakms) nam xe o60CHOBAHHO OTKJ10-
HUTb (AnbaHusa, Ntanus, Micnanuns).

CnenyeTt OTMETUTb, 4TO cyObekTaMy NpaBa Ha npenocTaBe-
H1E KOCBEHHOro aocTyrna B KOHCTUTYUMOHHbIN Cya 9BNSIIOTCS Kak
BCE CyObl 00LEeN opuUcankumMmn3!, Tak n TONbKO BbiCLUME Ccyneb-
Hble MHCTaHUMM32, IMEHHO cyabl OOLLEN IOPUCOVKLNN SBNSIOTCS
HENocpeacTBEHHO MPaBOMNPUMEHUTENSIMU, U COOTBETCTBEHHO
MM NpeacTaBsieHa BO3MOXHOCTb BbISIBUTh (BblPpa3nTb COMHEHME)
B KOHCTUTYLMOHHOCTU MPUMEHSIEMOro 3akoHa. OagHako cyabl,
OCYLLIECTBISIIOLLME FPaXAaHCKOe, YrOIOBHOE U aAMUHUCTPATUB-
HO€E CyaonpPoOn3BOACTBO B TPAHCHOPMUPYEMBIX CTPaHax, byay4mn
3aBUCUMbIMU OT MOJSIMTUYECKUX BETBEW BMACTU, HE CMOCOOHbI
(Vnn U3-3a OTCYTCTBUSA XENAHUS) UHULMWPOBATL NpeaBapuUTENb-
HbI 3anpoc B KOHCTUTYUMOHHBIN Cya.

MpepnocTaBneHe npaea NpeaBapuUTeNlbHOro KOCBEHHOIO OOC-
Tyna B KOHCTUTYLMOHHBLIN Cyn, TONbKO CyAaM BbICLLUMX UHCTAHLUMNA,
Ha Hall B3rnsg, CBUOETENbCTBYET O HEMOJTHOM HE3ABMCMMOCTU CYy-
[OB HM3LINX MHCTaHUMI, T.K. cyapba npeaBapuTeibHOro 3anpoca,
VHULMNPOBAHHOMO Kak CyAoM, Tak U CTOPOHaMu1 Cyaornpon3Boa-
CTBa HMXECTOALMX CYAEOHbIX MIHCTaHLMIA, 3aBUCUT OT BOJI (MO3U-

! Anbanus, Apmenns, Benbrus, Xopsatus, Yewckas Pecnybnuka, Mpyaus, BeHr-

pus, Monbwa v ap. B HKP npegsapuTenbHblili 3anpoc B KOHCTUTYLIMOHHYIO Na-
naty BepxosHoro Cyaa MoryT npeacTtaBuTb BCE CyApl, B T.4. KaccalMOHHas
nanata BepxoeHoro Cyaa.

32 Asepbaiigxan, benapychb, Mpeuunsi, Monoosa, Jlateus. B CBA3M C U3MEHEHUeM,
BHECEHHbIM CT. 46-1 KoHCcTuTyumMoHHOoro 3akoHa Ne 2008-724 ot 23 mons
2008 r. B KoHctutyumn dpaHummn ctatbeit 61-1 npegycmoTpeHo: "Ecnun B
CBSI3U C PACCMOTPEHNEM KaKoro-nnbo aena B Cyae AeNaeTCs YTBEPXKAEHNE O
TOM,4TO TO WU MHOE MOJIOXKEHNE 3aKOHA HAHOCUT yulepb rapaHTUpyemMbimM
KoHcTuTyumein npaeam n ceobogam, 3anpoc 06 9TOM MOXET ObITb NepeaaH B
KoHcTuTyumoHHbii CoBeT ocymapcTBeHHbIM CoBeTOM mnu KaccauyoHHbIM
Cynom, KOHCTUTYUMOHHBIN COBET BLIHOCUT PELLEHME B YCTAHOBNIEHHbIV CPOK”.
http://worldconstitutions.ru/archives/138.

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

umn) opyroro cyna. B cynebHol nepapxum nogodbHoe nNpoLeccy-
aNlbHOE OrpaHNyYeHne He MOXET cnocobcTBOBaTb 3PMOEKTUBHOMN
3amTe npaB 4YenoBeka W NPUBEOET K 3aTArmMBaHUIO CyaeOHbIX
npoueccos. [NpeanoxeHns, xogatancrea CTOPOH CyA0NpPOn3BOA-
CTBa MO BOMpOCaM npeaBapuTenbHoro goctyna B KOHCTUTYLMOH-
Hblh Cyn, OOMKHBI paspeLlaTbCs CyaoM, pacCMaTpuBaloWLMM Cy-
nebHoe peno. B cnyyae e OTKIOHEHMS xogaTancTBa CTOpOHa
DO/DKHA MMETb BO3MOXHOCTb 00XanoBaTh AaHHbIN CyAeOHbI akT.

HepocTtatkaMmy KOCBEHHOro A0CTyna SABASieTCA 3aBUCUMOCTb
€ro OT CNOCOBHOCTN U1 XeNaHUs Cyaen BbIIBAATb HEKOHCTUTYLUM-
OHHblEe HOPMATMBHbIE aKTbl U HANPaBAATb 3anpocbkl B KOHCTUTY-
LUMOHHbIN Cya.

BeHeumaHckas KoMMCCUS CHMTAET 3almnTy npas apPekTUB-
HOM 1 uenecoobpasHoi, Korga cygam BCEX MHCTaHLMM npenoc-
TaBneH goctyn B KOHCTUTYLUMOHHBIN Cya,

Cnenytowmii BUA, KOCBEHHOINO OOCTYMNA OCYLLLECTBASETCS MOC-
pencTBoM oMOyacMeHa, He3aBMCMMOro 1 6ecnpucTpacTHOro 3a-
LWMTHUKA MnpaB 4YenoBeka. Bo MHOrmMx eBpOMEnCKMX CcTpaHax
DencTBYeT MHCTUTYT 3alLUMTHMKA NMpaB YenoBeka (oMoyacmMeHna) 33,

B0O3MOXHOCTb 3aLMTHMKA MPaB YenoBeka MHNUMMPOBATL 3an-
poc B KOHCTUTYUUOHHBI Cya NpefoCTaBnseT rpaxaaHaM HOBYIHO
BO3MOXHOCTb KOCBEHHOro AocTtyna B KOHCTUTYUMOHHBLIN Cya.

B Takux eBponenckux ctpaHax, kak AHgoppa, benbrus, boc-
Hua u Mepuerosuna, dannsa, Ucnangua, Npnanansa, HnoepnaH-
Obl, Hopeerus, @paHumns 1 ap. 3akoHOOaTelbCTBOM HE Npeayc-
MOTPEHO NpaBo OMOyACMEHOB Ha obpalleHne B KOHCTUTYLMOH-
HbI Cyn34. B 3TOM criyyae no ero exerogHbiM goknagam Mapna-
MEHTY MOryT ObiTb CHOPMYIMPOBaAHbI NPEASIOKEHUS OTHOCU-
TENIbHO KOHCTUTYLIMOHHOCTU NMPaBOBbIX HOPMS3S,

B HaropHom Kapabaxe 3almMTHUK NpaB YenoBeka ynoaHOMO-
YeH MHNLMNPOBATb KOHCTUTYLIMOHHbIN KOHTPOJb 4715 3aLlUThl OC-

HOBHbIX MpPaB N BHE CBA3M C KOHKPETHOM AeJjioM, T.e. OH nMeeT

3334 3awmTHUK NpaB yenoseka(oMByaCMeH) NpeaycMoTpeH B AnbGaHunn, ADMEHNH,
Apuaxe, Asepbaiioxane, Moptyranuu, Monbwe, Poccun, PymbiHnum, Cnosa-
kuun, CnoeeHun, Yexun n gp.. ViccnepoBsaHne BeHeumaHCKoOW KomMuccun o
NPSMOM O0CTyrne K KOHCTUTYUMOHHOMY npasocyauto. 1.1.19 Tabnuua: Koc-
BEHHbIV focTyn: OMOyaCcMEH.

Hanpumep, B cootBeTcTBUM co €T.19.1. 3akoHa "O MapnameHTCKOM ynosIHOMO-
YeHHOM Mo npaBam YenoBeka” JINTBbI, "MPY BbIMNOJHEHNN CBOMX 0OA3aHHOCTEN
MapnamMeHTCKnin yNoNHOMOYEHHBIM MO Npasam Yenoseka sBnpase: 11) npenso-
Xntb CeliMy npepcTtaButb obpaileHne B KoHCTUTYUMOHHbI Cyg 0 cooTBeT-
CTBUW NPaBOBbIX aKTOB KOHCTUTYLMN 1 3akoHaMm JInToBckon Pecnybnvku”.
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BO3MOXHOCTb 00patnTbcs B KOHCTUTYUMOHHYIO nanaty Bepxos-
Horo Cypa ¢ cOOCTBEHHbBIM 3asAB/IEHMEM UM HA OCHOBAHUK Xa-
N0o6bI, HANPaBAEHHOW eMY rpaxXaaHUHOMS36. IHCTUTYT 3alMTHUKA
npaB 4YenoBeKa, Kak cnocob KOCBEHHOro AocTtyna B KOHCTUTyum-
OHHbIV Cya, ogobpsieTcsa U pekomeHayeTcs BeHeumaHcKowW Ko-
MUCCHEN Kak AOMOSIHUTENbHOE CPEeACcTBO, NPEeAoCTaBnsioLlee
noctyn B KOHCTUTYLUMOHHBIM Cya, 1 HE MOXET 3aMEeHUTb NPSIMOWA
nocTyn.

Ha Haw B3rnsa, Tam, rae OTCyTCTBYET MOJSIHOUEHHAs KOHCTU-
TYUMOHHas xanoba, He0O6X0ANMO aKTUBHO NUCMOJb30BaTb MHCTU-
TyT 3alWMTHMKA NpaB YeNoBeKa AN UHULMMPOBAHUS CyO0Mpons-
BoacTBa B KoHCcTUTyUMOHHOM Cyae, XOTS akTUBHOCTb U addek-
TUBHOCTb 3alUUTbl MPaB YenoBeka 3aBUCUT OT YPOBHS NPaBOBOWA
KyNbTypbl 0OLLECTBA.

MHnumaTtopaMmm KOCBEHHOIO A0CTyMa K KOHCTUTYLMOHHOMY
npaBoOCyOnO MOTYT BbICTYNaTb YieHbl [apnameHTa. Bo-nepsbix,
napiamMeHTapumn kak HapoAHble N30PaHHMKN OOSKHbI OTBEYaTb
Ha nobo 3anNpoc CBOMX U3bmpaTenen He TONbKO B NapfiamMeHTe,
HO 1 YOOBNETBOPSATbL UX XOOaTancTBa OTHOCUTENBHO NpeacTaB-
neHns obpatleHus B KOHCTUTYUMOHHbBIN Cya, T.K. OHU SIBNSIOTCS
cybbekTaMmu, MMeLWMM NpaBo obpawlatbcs B KOHCTUTYLMOH-
Hbin Cya. Bo-BTOpbIX, MapnamMeHTapmm Hapsay CO CBOMMU 3aKo-
HOAATENbHLIMU MOJIHOMOYMSAMM A0DKHLI 06ecneymBaTb KOHCTU-
TYLIMOHHBIN KOHTPOJb 32 NPUMEHEHMEM 3aKOHOB, KaK "CyObeKThl
KOHCTUTYLIMOHHOWM ANArHOCTUKMN 37, B-TpeTbux, NapiaMeHTapun,
Kak 1 00bl4HbIE CyOpbl, MOTYT cTaTb GUALTPOM AN OTCEMBAHUS
SIBHO HECEpPbEe3HbIX 3aMpPOCOB.

Ham 1M3BECTHO, YTO KOHCTUTYLMSIMU UM 3aKOHOAATENbCTBOM
€BPONencKkmnx CTpaH NpeaycMoTpeHo npaso obpalleHust B KoHe-
TUTYUMOHHBLIN Cya rpynnel aenytatoB. Hanpumep, 50 genyrtaTtos
unn 50 cenatopoB Ncnanum, 1/3 uneHoB HaumonansHoro Cose-
Ta AscTpun, 60 nenytatoB unm 60 ceHaTtopoB dPpaHunm,1/5 ne-
nytaTtoB HaumoHnansHoro CobpaHus ApmeHun, 45 genytaTtoB Pa-

3% MepBoe oeno, pacCMOTPEHHOE KOHCTUTYLIMOHHOM NanaToi BepxosHoro Cyna

HKP, 661710 MHULMMPOBAHO 3aLLUMTHUKOM MpaB YesoBeka BHE CBSA3UN C KOHKPEeT-
HbiM genom (Pewenne BC 1 ot 30 utoHs 2009).

37 O KOHCTUTYLIMOHHOW ANArHOCTUKE, ee 0ObeKTax 1 CyObekTax, KOHCTUTYLIMOH-
HOM MOHUTOPUHre cM. ApyTioHsIH .. COBpeMeHHble BblI30Bbl CUCTEMHOMY
PasBUTUIO KOHCTUTYLIMOHHOIO KOHTPONSA. BbICTynneHne Ha mexayHapoaHon
KoHdepeHumn, nocesuweHHon 15-netuio KoHctutyumoHHoro Cypa [py3un,
BaTtymu, 25.06.2011r..

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

Obl YKpauvHbl 1 Ap. 9BnsioTcs cybbektamm obpawieHms B KoHcTu-
TYUMOHHbIN Cya,.

OuyeHb BaxHbIM BOMPOCOM SIBNSIETCA YTBEPXAEHHAA KBOTA
napramMmeHTapueB, KOTOpblE Kak CyObekT MOryt obpatuTbCsi B
KoHCTUTYUMOHHbIN Cya, T.K. X YACNIEHHOCTb U MPaBOBOM CTaTyC
yKkasblBaloT Ha AOCTYNHOCTb KoHCTUTYyumMoHHoro Cyana. Ecnn 06-
paweHne B KOHCTUTYUMOHHbIN Cya rpynmnon naprnameHTapueB
(1/3,1/5, 50, 60 4en. u T.4.) B YCTOSABLLUNXCS MPABOBbLIX AEeMOKpa-
TUYECKMX CTPaHax onpaBaaHo, TO B CTPaHax NepexoaHon AeMOK-
paTum, NO HaWEMYy MHEHUIO, 3Ty KBOTY HEOOXOAMMO CBECTU A0
MUHUMYMa. Bo-nepBbix, OyayT 3alMLEHbl MHTEPECHI NapiaMeH-
TCKOrO MEHbLUMHCTBA, @ 3TO 0COOEHHOCTb NPABOBOro AEMOKpa-
TNUYECKOro rocynapcTBa, BO-BTOPbLIX, MPeOOCTaBNeHne genyraTy
npaea obpalleHns ¢ npenBapuTesnbHbIM 3anpocoM B KOHCTUTY-
LMOHHbIN Cya, 0COOEHHO €Cnn YacTb NapnameHTa GopMupyeTcs
NO MaXXOPUTAPHOW CUCTEME, - BaXHENLLNI MHCTPYMEHT AN4 3a-
LWKMTbI MpaB 1 cBOOOA Yenoseka. B-TpeTbux, 06n1agasa npaBom 3a-
KOHOOATENbHOW MHUUMATMBLI, YeH napramMeHTa OOJIKEH ObiTb
HageneH n npaBom ocnapmeaHnsa B KoHcTutyumoHHom Cyae no
3anpocy ns3buparenem KOHCTUTYLUMOHHOCTN HOPMATUBHbIX aKTOB.

B HEKOTOPLIX rOCYAapPCTBax CYLLLECTBYIOT UHblEe cneumduyec-
kKue BuAbl ObOpalleHUs rpaxaaH B OpraHbl KOHCTUTYLMOHHOMO
KoHTpons. Hanpumep, B YkpanHe Kaxablii MOXET 00paTuTbCs B
KoHCTUTYUMOHHBIM Cyn, ¢ 3anpocom 06 0b6s3aTeslbHOM TONKOBA-
HUM nonoxeHnin KOHCTUTYUMN, KacaloWMXCSt KOHCTUTYLMOHHbIX
npae 3aaBUTeENNA3s,

PacnpocTtpaHeHHoW B Mupe dopmoit xanobbl B KOHCTUTYLU-
OHHbI Cyn, gBnsieTca xanoba Ha HapylleHue n3bupaTtesibHbIX
npae (ApmeHus 39, CnoBakus 1 ap.)40.

¥ Tak,12 anpens 2012 r. KOHCTUTYLIMOHHBIN CyA, YKpanHbl paccmMoTpen obpate-

Hue rpaxaaHunHa TposiHa A.T1. “O TonkoBaHun ctatbn 24 KOHCTUTYLMK YKpan-
Hbl" (0en0 0 paBeHCTBe CTOPOH cyaebHoro npouecca). Jeno N1-10 (2012).
Mo nToram napnameHTCKUX BbIOGOPOB B ApDMEHNN, COCTosIBLLMXCS 6 mas 2012 T,
B KoHcTUTyuMoHHOM Cyne Obinn paccMOTpeHbl ceMb aen.(PeweHust KoHcTu-
TyumoHHoro Cypa 1028 o1 31.5.2012,1029 01 5.6.2012,1030 07 8.6. 2012,1031
ot 12.6.2012,1033 o1 19.6.2012,1034 01 22.6.2012,1035 o1 3.7. 2012).

B cootBeTcTBUM ¢ Mn.(2) §59 3akoHa Cnoeakum "O KoHcTuTyumoHHom Cyne"
MCK, OCMnapuBatoLLmii pe3ynbTaTthl BbiIbopoB B HaunoHanbHeli CoBeT Cnosau-
Ko Pecnybnvku unm B opraH MecTHOro yrnpaBfieHUsi, MOXET Takxke noaasaTb
COMepHUYaLLINIA KaHaMAaT, KOTopbIA Habpan, no kpariHein mepe, 10% rono-
coB. Takxe nck moryt nogasatb 10% nsbuparenein n3dbrpaTesibHOro y4acTka;
NOANUCK N agpeca 3TUX rPaxaaH AOMKHbI NpunaratbCs K UCKY.
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CnepyeT OTMETUTb, YTO KOHCTUTYUMSIMW WM MPOUECcCyalb-
HbIMM 32KOHOAATENBLCTBAMU EBPOMNENCKNX CTPaH NPeayCMOTPEHbI
npeaBapuTeNbHbIE YCNOBUS (TpeboBaHMNS) A0NYCTUMOCTU MHULN-
MPOBAHUSA KOHCTUTYLIMOHHOIO CyO0rnpomM3BOACTBa MO MHAMBUOY-
anbHoM xanobe. Tak, onsg nogayun 3asBneHnin, obpatleHnin B KoHc-
TUTYUMOHHBIN Cya, B EBPONENCKMX CTPaHax CYLLECTBYIOT pasHble
CPOKM, HaunHas ¢ 8 AOHEeN, YCTAHOBJIEHHbIX 3aKOHOAATENIbCTBOM
ManbTbl, A0 6-MECAYHOro cpoka, NPenyCMOTPEHHOIO HALMOHasb-
HbIMWU 3akoHopaTenbCcTBaMu AndaHuu, ApmeHun, benbrum, JaT-
BUM4!. BeHeuyaHcKkas KOMUCCUSA PekoMeHayeT, 4ToObl CPOKN Mo-
[ayun 3aaBneHnr b paszyMHbIMKU, YTOObI L0 MMENO BO3MOX-
HOCTb NOArOTOBUTbL Xanoby, 1 cyd uMmen 6l BO3MOXHOCTb NPoa-
JINTb CPOKW B CIy4asix, KOraa He Nno BUHE 3asiBUTENSt 3TN CPOKU He
coOMoaeHbl NN NO APYrMM HENPEOAOIMMbIM NPUYNHAMA2,

Opyrum "punbTpom” B 4OCTYNE K KOHCTUTYLIMOHHOMY CYA0MNPO-
M3BOACTBY BbICTYNAET MPUHLUMN CyOCUAMAPHOCTU, KOTOPLI B €B-
pPOMNENCKNX CTpaHax AeNCTBYET NO-pasHOMyY. B Takmx cTpaHax Kak
Anbanusa, Apmenusi, ABcTpusi, Fepmanna43, Mcnanus, MopTtyranuvs,
Yewickas Pecnybnuka 1 ap. npy npeactaBneHny NoaHOM U HopMa-
TUBHOWM KOHCTUTYUMOHHOWM Xanobbl JomkHa cobnoaatbes cybcu-
AvapHocTb. [laHHOE NpeaBapuTesibHOE YCIOBKWE A1 AOCTyNa 1 OC-
napuBaHust KOHCTUTYLIMOHHOCTU HOPMaTMBHOIO UV MHAMBUAYASb-
HOro akTa B CTpaHax C AELEHTPAIM30BaHHbIM KOHTPOIEM HE TPeby-
€TCs, T.K. MPaBOBYIO HOPMY MOXHO OCMOPUTbL Ha NtoBOKM cTaguu cy-
nonpomnssoacTtea. OgHako cybcmamapHOCTb MOXET ObITb HE COO-
nmopeHa. Tak, B cootBetcTBuMM ¢ § 90(2) 3akoHa o PenepanbHOM
KOHCTUTYLMOHHOM cyae epmaHumn”...l110 KOHCTUTYLIMOHHOM Xano-
6e, NoJaHHOM A0 pPacCMOTPEHMS BOMpoca B 0ObIMHOM CyaebHOM
nopsiake, ®KC MoXeT, 0gHaKo, BbIHECTU PELLIEHNE HEMEDJIEHHO,
Korpga >xanoba nMmeeT obLLLee 3HAYEHME U KOraa Lo, NoaaBLlee
Xanoby, MOXET MOHECTU TKKMIA yLiepb, KOTopbIi Henb3s oyaeT
NpeaoTBPaTUTb B Clly4ae, ECNKN 3TO NIMLIO CHavana obpaTmuTcs € xa-

*l WccneposaHne BeHeLMaHCKoWM KOMUCCUM O MPSIMOM JOCTYMe K KOHCTUTYLM-

OHHOMY npaBocyamio. 1.1.2 Tabnuua: Cpoku ons nogayn 3asBieHnn.

Tak, B cootBeTcTBUM C §93(2) 3akoHa "O PenepanbHOM KOHCTUTYLIMOHHOM
cyne” Nepmanum oT 12 mapTta 1951r.” ecnn y nogatens >xanobbl BO3HUKIN HE
Mo ero BMHe NpenaTcTBUS s COONI0AEHMS 3TOr0 CPOKa,eMy Mo Xo04aTancTBy
obecneynBaeTcsi BOCCTaHOBNEHNE npexHero coctosiHus”. B §54 KoHcTuTy-
umm CnoBakumn 3akpenneHo, 4to "(1) Cenat KoHcTuTyumoHHoro Cyna mMoxeTt
nyTemM NOCTaHOB/IEHNS PA3PELUNTL NOAAYY KOHCTUTYLMOHHOMO 1CKa, eCNN OH
nogaeTcs C 3a4epPXKON Unn ecnm ero 3agep>ka HecyL,ecTBeHHa" .

42
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nobon B 06bIMHOM cynebHoM nopsake™3. MNoaobHble HOPMbI
DelncTBYIOT 1 B 3akoHoaaTenbctee Cnosakun, CnoseHuu, Yelckom
Pecnybnuvku n gp. cTpaH.

HeobxoamMmMo OTMETUTb, YTO B HEKOTOPbIX CTPaHax 3a OCyLlec-
TBNIEHME KOHCTUTYLIMOHHOIO CyAOMNpPOM3BOACTBA NpenycmoTpe-
Hbl cyaebHble pacxoabl. Tak, B ApMeEHMN44 nownrHa CocTaBnsaeT
NATUKPATHbIA pa3Mep MUHUMaTbHOM 3apaboTHONM nnaThl, B Poc-
CUN4S - 0JHOKPATHbIN.

HecmoTps Ha npoueccyanbHble U GYHKUMOHANbHbIE Pa3sn-
4ynsl, YPOBEHb YKOPEHUBLUMXCS OEMOKPATUYECKUX U MPaBOBbIX
Tpaguumin, CyLLECTBYIOWMA B €BPOMNENCKMX CTPaHax UHCTUTYT
VHOVBUAOYANbHOM KOHCTUTYLMOHHOM Xanobbl UMEET SIBHYIO TEH-
OEHUNIO pa3BUTUS M COBEPLLIEHCTBOBAHUS. Hapsay ¢ 3TUM Hefb-
351 He YCMOTpPEeTb 00LLue (a B OTAENbHbIX CTPaHaX U 0COOEHHbIE)
npobnemMbl, BO3HMKaOWME Nepen KOHCTUTYUMOHHbIMU cyaa-
Mn46, JTnwb KOHCTUTYLIMOHHOIO 3aMMCTBOBaHMS CTpaHaMm Mo-
nogon gemMokpaTtun (B T.4. HENPU3HAHHBIMUN) 9N1IEMEHTOB KOHC-
TUTYLIMOHHOIO KOHTPOI HEAOCTATOYHO. HEOBX0AMMO yNy4YLLINTb
COTPYAHNYECTBO OPraHOB KOHCTUTYLIMOHHOIO KOHTPONSA B paMm-
kax gencteyowmx KoHrpecca eBponemnckmx KOHCTUTYLMOHHBIX

* 3akoH ot 12 mapTa 1951 r. "O depepanbHOM KOHCTUTYLMOHHOM cyae "Tepma-

HuK. B.B. MaknakoB. Ykas. cou. - C. 290.

Cwm.: BakoH Pecnybnunkn Apmeruns "O KOHCTUTYLUMOHHOM CyO0npon3BoacTee”
3P-58 o1 1 uioHst 2006 r.. C1.27 MNpeabsiBnsieMble K 06paLleHmio obLume Tpe-
6oBaHus.... Bonpoc ocBOOOXAEHMA 3asBUTENS OT ynaaTbl FOCYAAPCTBEHHOM
MOLLIMHBI HA OCHOBaHWK ero xogaTtancTea pellaetcst KOHCTUTYUMOHHbIM Cy-
[OM B NMopsiike, yCTaHOBNEHHOM 3akoHoMm Pecnybnviku Apmenus "O rocynap-
CTBEHHOW nownHe".

Cwm.: DepepasnbHblii KOHCTUTYLMOHHBIM 3akoH oT 21 niona 1994 r. N 1-dK3 "O
KoHctuTtyumonHom Cyne Poccuiickoin depepaumn”.Ct.39 FocynapcreeHHas
nownmHa. KoHcTuTyumoHHsbii Cya Poccuiickon denepaummn CBOMM pPeLLeHneM
MOXeT 0CBOOOANTL rpaxaaHnHa, C Y4ETOM ero MatepuanbHOro NosIoXeHus,
OT ynnaTbl FOCYAAPCTBEHHOM MOLLIVHbBI MO0 YMEHBLUNTL €€ Pa3Mep.
depepanbHblii KOHCTUTYLMOHHBIN cyn, FepMaHnmn Havyan CpoYHbIE ClyLlaHus
no xopaTtaincTeam rpynrbl NOINTUKOB M SKOHOMMCTOB, KOTOPbIE MPOCAT OCTa-
HOBUTb pPaTUdUKALMIO CTPAHOM aHTUKPU3UCHBIX MEP, MPUHATBLIX HA CaMMUTax
EC. HanomHum, 4TO B MIOHE C.r.napnameHT lepmaHum ogobpun y4actue ctpa-
Hbl B BlooxeTHOM nakTe EBpocoio3a 1 B cO34aHMM NOCTOSIHHO AEACTBYIOLLErO
EBponeiickoro crabunnsaumoHHoro mexaHnama (ESM). OgHako npe3upeHT
Moaxum Mayk coobLm, 4TO FOTOB MOANMCATb MEXAYHAPOAHbIA AOKYMEHT
TOMbKO MOCJie TOro, Kak ero COOTBETCTBME 3aKOHOAATENbCTBY [epMaHum
npusHaeT KoHCTUTYUnoHHeI Cya. VcTupel nonaratoT, 4To, BCTynas B duckasb-
HbI NaKT, FepManua NAET Ha Hernpeackasyemble GUHAHCOBLIE PUCKU, U Mpa-
BO OyHAecTara Ha KOHTPOMb Haf, 6l0KeToM oka3biBaeTcst pakTUiecku non-
paHHbIM (NpUM. aBTOpPA).
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cynoB, EBponeiickoi komuccum "3a gemokpaTtuio vyepes npa-
BO"(BeHeunaHckon komuccum Coeeta EBponbl), KoHpepeHumnmn
OpraHoB KOHCTUTYLMOHHOrO KOHTPOJIS CTPaH HOBOW AeMOKpa-
Tnn, yspexaeHHon B 1997 roay B EpeBaHe, n ap., ¢ oba3aTtesnb-
HbIM BOBJIEHEHMEM OPraHOB KOHCTUTYLIMOHHOIO KOHTPONSA Hen-
PU3HAHHbLIX CTPaH47,

CerogHsa rnobannsaumnoHHbIe NMPOLLECChl OKa3biBalOT BO3OE-
CTBME Ha COCTOSIHME U Pa3BUTUE OENCTBYIOLLNX B €BPONENCKUX
CTpaHax NpaBoBbIX cucTemM48. Ham NpeacTaBnsaeTcs, 4TO UHCTU-
TYT UHOANBUAYANTbHOW KOHCTUTYLIMOHHOM Xano0bl, AENCTBYIOLLWIA
B €BPOMNENCKNX CTpaHax, OyaeT NOCTOSAHHO BUAOU3MEHSTLCS U B
CBSA3M C OCOOEHHOCTbLIO AENCTBYIOLMX HA €BPOMNENCKOM NPOCT-
pPaHCTBE WMHCTUTYTOB B 00MacTV 3aluTbl NpaB 4esnioBeka, T.K.
NMPONCXOANT KOHBEPrEHUMS MPAaBOBbIX CUCTEM B PaMkax ABYX UH-
Terpupyowmxcs mexaHnamoB (CoeeT EBponbl n EBponeinickuia
coto3). B cootBeTcTBUM € JInccaboHckmm gorosopom 2007 r. EB-
ponenckuin coo3 opunuManbHO YNOJHOMOYEH NPUCOEANHUTLCS K
EBpONEncKomn KOHBEHLMN O 3aLLUTE NpaB YesioBeka M OCHOBHbIX
cBobop, (EKIMY)49 B kauecTBEe CaMOCTOATENLHOW CTOPOHbLI. Mpu-
coeauHeHne NpenocTaBuUT rpaxaaHaMm HOBblE BO3MOXHOCTU
npaBoBoi 3awwuTtbl. OHM cMOryT obpallaTtbcsl ¢ Xanobamm Ha
nenctemsa (6espencteme) opraHoB Colo3a, Tak Xe Kak M Ha
nencrteus (6e3nencTere) HauMoHanbHbIX BNacTen - nocne Toro,
Kak ucyepnaHbl BHYTPEHHME CpeacTBa MPaBOBOM 3alUUTbl - B

ECIY o HapyLUeHMn X OCHOBHbIX NpaBso,

7 3awwmTa npas 1 cBO6OM, YeNoBeKka A0MKHA OCYLLECTBAATLCS He3aBMCHMO OT
TOro, roe OH Haxoamcs. YenoBek MMeeT nNpaBo Ha NPU3HaHWe ero npaso-
CyOBEKTHOCTH, 1 Kak 3akpenneHo B CT. 2 Bceoblueit aeknapaumm npas 4yeno-
Beka," He JOMKHO MPOBOAUTLCH HUKAKOro pasnnymsa Ha OCHOBE NOJINTUYECKO-
ro, NpPaBoBOro NN MeXAyHapoAHOro cTatyca CTpaHbl NI TeppuUTopun, K KO-
TOPOW YeNoBeK NPUHAOJIEXUT, HE3aBUCUMO OT TOrO, ABMISETCH /I 3Ta TEPPU-
TOpUS HE3aBMCUMOI, NMOJOMEYHOWN, HeCamMOoynpaBnsIoOWENCcs 1N Kak-1mbo
VHa4ye OrpaHMYEeHHOM B CBOEM cyBepeHuTeTe"” (NpuM. 1 ybexaeHne asTopa).
Cwm.: CoBpeMeHHasi rnobanusaumsi, rereMoHUm 1 TpaHchopMaLs HaLMOHaTbHbIX
rocyaapcTa. HOBbIV MEXLMBUAN3ALMOHHBIN Noaxon,. LLiMyanb Sn3eHwTaar, npo-
deccop couponorun."Pycckuii xypHan”, 15.05.12, http://www.russ.ru/.

EKMY - onga ctpan-yyactHu, CoBeTta EBpOnbl MMEET pasnunyHyto I0pUANYECKYIO
cuny. Tak, B NlepmaHnm KoHBeHUMS nmeeT ctatyc denepanbHOro 3akoHa, B
ABCTPUM - KOHCTUTYLMOHHYIO cuiy, Bo PpaHumu, Wrtanumn obnagaeTt Bepxo-
BEHCTBOM Haf, 3aKOHaMW, HO MeEeT NOAKOHCTUTYLIMOHHbIN XapakTep.

O pas3BuTUN HaJHALMOHAIbHOW CyAebHOM CUCTEMbI 1 HOBbIX pOpMax CoBpe-
MEHHOI0 KOHCTUTYLUMOHann3ama cM.: Jlex Fapavuknin. JIErMTMMHOCTb KOHCTU-
TYLIMOHHOIO KOHTPOJIS: CTapble NpobsiemMbl 1 HOBble Tpaauuun // CpaBHUTESb-
HOE KOHCTUTYLMOHHOe 0603peHune, N 4(65), 2008. - C.138-141.

48
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Kak otmeuaeT npodeccop OTTo lNdepcmanHH, “ecnn nepeq,
KaXKabIM 3aUHTEPECOBAHHbLIM JIMLOM OTKPbIBAETCS BO3MOXHOCTb
[o06UTbLCSA NPOBEpPKM NOOBOro NPaBoOBOro akTa, kak MHOVMBUAyasb-
HOro, Tak 1 06LWero n abCTpakTHOro, aAMMHNCTPATUBHOIO U CY-
DEeOHbIX peLUeHuin, 3aKOHOB M MOCTAaHOBMEHUN Ha UX COOTBET-
CTBME OCHOBHbIM NpaBaMm, NpaBonopsaoK JOCTUraeT cTaaum Bce-
0OBLEMIIOLLEr0 KOPPEKTUPYIOLLErO NMPaBOBOro rocygapctea’st,

Takum 06pa3om, B COBPEMEHHOM MUPE KOHCTUTYLMOHHBIE CY-
Obl, SBNSISICb BaXHbIM (PAKTOPOM CTabUNbHONO Pas3BUTUS FOCY-
[ApPCTB 1 06LWECTB, B TO XX€ BPeMsi CNOCOOHbI 3P HEKTUBHO PYHK-
LMOHMPOBATb B YCNOBUSAX NOSIMTUYECKOM N SKOHOMUYECKOW CTa-
OunbHoCTU. NMonnTnyeckmne WataHUsa B HEOKPENLUMX AeMOoKpaTn-
SIX 0Kas3blBalOT MOAUTUYECKOE BO3aencTBme Ha KOHCTUTYLIMOH-
HbIi Cyn52. Ecnv HecKonbko NeT ToMy Hasan B EBpone cyulecTBo-
BaNl KOHCEHCYC M Aena B €BPONENCKMX CTPYKTypax peLlanmchb
CBOOOHO N C OPUEHTUPOBKOI HA EBPONencKne LeHHOCTU, TO ce-
rogHs1 B YCNOBUSIX OCOOOM MONMNTUYECKON KOHBIOHKTYPbI, CNOX-
HOMN 9KOHOMMUYECKOM M pemorpaduyeckon CcuTyauum HameTu-
NINCb NPU3HAKU OVUCTapMOHUM OTHOCUTENIbHO MPEXHUX A0roBO-
PEHHOCTEN.

MHCTUTYT MHOMBUAOYANIbHON KOHCTUTYLIMOHHOM Xanoobbl siBNS-
€TCS COBOKYMHOCTbIO MPaBOBbLIX HOPM, NMPW MOMOLLIM KOTOPbIX Ye-
JIOBEKY U APYrMM YNOSHOMOYEHHbIM CyObekTaM NpeaocTaBnsieT-
cs1 NnpaBo obpauwatbcs B KOHCTUTYUMOHHLIM Cya, B CBSA3K C Hapy-
LLEHMEM OCHOBHbIX NpaB 1 cBOoOOA.

JoCTyn K KOHCTUTYLMOHHbBIM CyAaM - OOVH U3 KJTIoYEBbIX Pak-
TOPOB, ONpeaensiiowmx nx BamaHne n adpdekTmeHocTb. OcobeH-
HOCTb 9TOro A0CTyNa 3akJ/Il04aETCS B TOM, YTO KOHCTUTYLIMOHHbIE
cyapbl N0 MHAMBUAYaASIbHBIM Xanobam paccmMaTpuBatoT 1 Npeanc-
TaBnSOT OOLWECTBEHHOCTU PELLUEHUS U 3aK/IOYEHUS OTHOCU-
TeNIbHO KOHKPETHbIX NpobnemM no ¢akramMm HapyleHus npas ye-
noBseka.

S 0O. MpepcmarH. Ykas. ctatbst // CpaBHUTENBHOE KOHCTUTYLIMOHHOE 0603pe-

__Hue. 2003, N3(44). - C.178.

2 Mpuwenlwuve K BRacT B BeHrpuu "npaebie” cunbl B anpene 2011r. npuHanu B
MapnameHTe HOBYIO KOHCTUTYLMIO CTPaHbl, KOTOpas CyLLeCTBEHHO ypesana
nonHomouns KoHctutyumonHoro Cyna BeHrpun. Hanpumep, cyn nuwaetcs
npasa NPUHMMaTb PeLLeHUs Mo BONpOCcaM, CBA3aHHbIM C 6l0[KeTOM, Tamo-
XXEHHbIM PEryMpoBaHMeM 1 Haoro0B10XKEHVEM.

370 nepBas B EBpone KOHCTUTYLMS, KOTOpasi CambIM PeLLUMTENbHbIM 06pa3oMm Mo-
pbIBAET C NPUHLMNAMU TONEPAHTHOCTU 1 MYJIbTUKYSIbTYPanuama (Npum. asTopa).
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WHCTUTYT MHaMBUAyanbHbIX 00paLleHnii B OpraHbl KOHCTUTY-
LIMOHHOW OCTMUMM B €BPOMNENCKNX CTPaHaX OKOHYaTEesSIbHO He
chopmmpoBancyd, OH NPOOOJSIKAET pa3BMBaATbCS M COBEPLLEH-
CTBOBATbCS Kak coumanbHas LEHHOCTb, C MOMOLLbIO KOTOPOM UH-
amBua, npeacTtaBnseT oOLWEeCTBEeHHOCTU No3numio cyna, odop-
MUBLLYIOCS C Y4ETOM KOHCTUTYLIMOHHO 3aLlMLLAaEMbIX LLEHHOCTEN
M npecnenyembix LLeNen, OTHOCUTENbHO KOHKPETHbIX Mpobaem no
dakTam HapyLLEeHWs NpaB Ye10BeKa, YTO B ONPEeAENIEHHON CTene-
HU OKa3blBaeT BO3aencTBMe Ha popmMmpoBaHmne 0bLLECTBEHHOIO
MHeHus. Kak oTmevaeT A. LLIaio,"npaBo He byaeT MMeTb Npoaon-
XUTENbHOM 3P EDEKTUBHOCTU, ECNIN OHO UAOET Bpa3pes ¢ obLecT-
BEHHOW MOpanblo,...CNeayeT y4uTbiBaTb, YTO COUMAbHbIE LEH-
HOCTU B HEOAHOPOOHbIX OOLLECTBAX MOIYT HAXOOUTLCS B COCTOS-
HUWN KOHpnKTa"53,

OPDEKTUBHOCTb UHCTUTYTA UHAMBUAYASIbHOM Xanobbl B €B-
PONENCKUX CTpaHax TECHO CBsI3aHa C AesATENIbHOCTbIO, aBTOpUTE-
TOM cynoB obuen opucaukumn. Cyn A0KEH Nofb30BaTbCH Bbl-
COKMM OOLLECTBEHHBIM aBTOPUTETOM.

B cTpaHax nepexoaHom AeMOKpaTnm B YCIIOBUSIX HEPA3BUTOC-
TW NOSINTUYECKOW N KOHCTUTYUMOHHOW KyNbTypbl, OTCYTCTBUS
YBaXEHUS K CyAeOHbIM peLleHns M, KOHCTUTYLUMOHHO 3aMCTBO-
BaHHbIA MHCTUTYT UHONBUAYANIbHON KOHCTUTYLMOHHOW Xanoobl
NPUBUBAETCS C TPYAOM, B CBA3M C YEM OpPraHy, OCyLLLEeCTBASOLLE-
MY KOHCTUTYLMOHHBIA KOHTPOJb, MPOBIEMHO 06ecneynTb 3aLm-
Ty NpaBs YenoBeka.

CywecTBylolWMEe CUCTEMbI KOHCTUTYLIMOHHOIO KOHTPONS SB-
NAI0TCA OTPaXeHNEM TEHAEHUMN Pa3BUTUA KOHCTUTYLMA 1 Npa-
BOMPUMEHUTENbHOW MNPAaKTUKMN, YTO B CBOID OYepenb BAMSGET Ha
TeopeTnyeckme pas3paboTkm OTHOCUTENIBHO MHCTUTYTA KOHCTUTY-
LIMOHHOW Xanoobbl.

C pasBuTUEM 1 COBEPLLUEHCTBOBAHNEM MEXAHM3MOB COTPYA-
HuyecTBa KoHCTUTYUMOHHOro Cyaa ¢ rpaXaaHcKum obL,eCcTBOM
O4YEBMOHO LLUMPOKOE MPUMEHEHME MHCTUTYTA amicus curiae B
NpakTUKe KOHCTUTYLMOHHOIO CyA0NpPOnU3BOACTBA.

Kak oTmedyaeTt npodeccop [.I. ApyTIOHSH, "...yKOpPEHEHME
NOSIHOLLEHHOrO0 VHCTUTYTa WHAMBUAYaNbHOM KOHCTUTYLMOHHOM

3 Ulario A. KOHCTUTYLMOHHBIE LIEHHOCTU B TEOPUM 1 CyaeBHOI NpakTuKe: BBe-
neHne // CpaBHUTENBHOE KOHCTUTYLIMOHHOE 0603peHne N4(65)2008r. - C.4.

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

Xanobbl He UMeeT anbTepHaTuBbI, U 6e3 Hero cuctema cynedHo-
roO KOHCTUTYLUMOHHOIO KOHTPOJIA HEMOJIHOLUEHHa, TaK Kak OHa He
MOXET B MOJSIHOW Mepe peann3oBaTb CBOK OCHOBHYIO (OYHKLMIO
obecneueHns BepxoBeHCcTBa KOHCTUTYLMN 54,

A. Danielyan

Minister of Justice of Nagorno-Karabagh Republic,
Researcher at the State Academy of Management of RA

Contemporary European Tendencies
of Development of the Institution of Individual
Constitutional Complaint

Summary

Nowadays, recognition, observance, and protection of Human
Rights are the basis for any democratic state. Therefore, mecha-
nisms affording a person the opportunity directly or indirectly to
protect his\her rights stipulated by the Constitution, laws and
other acts are becoming more and more important.

Individual access to constitutional justice is an important
means for ensuring Human Rights at constitutional level. Over the
past decades, the rate and direction of development of the insti-
tution of individual constitutional complaint is conditioned by
political, historical, geographical, social and other factors.

Despite the diversity of current systems, Human Rights are
the guideline for every state, and they are directed to unite vari-
ous social elements and groups of society to overcome the crisis
situations and put the person at the center of the processes of
social development based on the principles of liberty and the rule
of law.

The institution of individual complaint is very important in the
domain of constitutional and legal system of each state, and it

3 ApyTionsiH .. Ykas. cou. - C.110.
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gives the person and the citizen direct access to apply to the bod-
ies of constitutional control. Individual complaint is an important
means of ensuring development of constitutional justice, and due
to it a person participates in the processes of constitutionalization
of public relations,” which is based on Human Rights and
Freedoms. The institution of individual complaint is widely wide-
spread is European continent. It has specific functional and pro-
cedural features in each state.

Individual access lets individuals and legal entities apply to the
bodies of constitutional control if constitutionally protected Rights
and freedoms are violated. In European countries there are many
types of individual access, such as direct individual access, indi-
rect individual access, full constitutional access and normative
constitutional complaint etc. Access to the constitutional courts
is one of key factors determining their influence and efficiency.

M3 npakTnkn opraHoB KOHCTUTYLMOHHOIO NPaBoCcyanst

Pe3iome
4 PeweHuin KoHcTutyumoHHoro Cyana
Pecny6nukn Benapycb

Pe3lome
PeweHuna KoHctutyuunoHHoro Cyna
Pecnyonukun Benapycb

«O NnpaBOBOM peryjiMpoBaHNu 0CBOOOXAEeHUS
OT YroJIOBHOIrO HaKa3aHUs UIu 3aMeHbl Haka3aHus
6osiee MArkum no 3aboneBaHnIO»
ot 16 ¢peBpana 2012 r. Ne P-681/2012

KoHcTuTyumoHHsii Cya Pecnybnnku benapycb paccMoTpen B
cynebHoM 3acedaHun obpalleHne rpaxaaHuHa O Hanmymm npo-
6ena B yrofoBHOM 3aKOHOAATEeNIbCTBE B HaCTW peryampoBaHus
0cBOOOXOEHUA NMua OT OTObIBAHUSA HaKa3aHWa B BUAE NINLLEHUSA
cBOOObI MO 3a060NEBAHUIO.

OueHurBas Noaxoabl 3aKOHOAATENSA K PEryanpoBaHnio OCBO-
OOXAeHNA OT Haka3aHUs UM 3aMeHbl 3TOro HakaslaHus 6onee
MArkum no 3abonesanunto, KOHCTUTYLMOHHBLIN Cya OTMEYaEeT, Y4To
peann3auund npuHUUNnoB cnpaBeaiMBoCT N ryMaHU3Ma, 4aBndt0-
LWNXCA MNMpUHUMNamMn YrosoBHOro 3akoHa Wun erﬂOBHOI7I OTBET-
CTBEHHOCTWN, OTHOCUTCHA KakK K CUMCTeMe BNOOB HaKa3aHud, npe-
AYCMOTPEHHbIX yK, TakK 1 K MoOpAaaKy nx NCnoJiIHeHn4.

YronoBHbIli 3aKOH (4acTb 2 ctatbn 92 YK) npeaycmartpuBaeT
BO3MOXHOCTb OCBO60)K,U,€HI/I9| cyaoM oT OTObIBAHUA HaKa3aHUA
WM 3aMeHbl 3TOro Haka3aHusa 6onee MArkMm nuuy, 3abonesLue-
MY nocre BblHECEHUA NMPUrosopa MHbIM, KpomMe MNMCuxmyeckoro,
TAXENbIM 3660ﬂeBaHI/IeM, npPenaTCcTBYIOLWNM OTObIBAHUIO Haka-
3aHuMS, TO CTb NPU HANMYUK Y OCY>XOEHHOro 3ab0neBaHNs Takom
CTENeHn TaXecTu, korga obneryeHne GU3NHECKUX CTpadaHui,
CBSA3aHHbIX C NpoaABIEeHNeEM 60ﬂe3HI/I, HEBO3MO>XXHO B pexunme oT-
OblBaHUS HakaszaHus. [py 3TOM y4ynTbIBAIOTCS TSXECTb COBEP-
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LUEHHOr0 NPECTYMN/IEHUS, JIMYHOCTb OCY>XXOEHHOro, XapakTtep 3a-
6oneBaHua 1 gpyrue o6CTOATENLCTBA.

Mo MHeHuto KoHcTuTtyumoHHoro Cyaa, n3 aHanmaa KOHCTUTY-
LIMOHHO-NPaBoOBOro coaepxaHusa ctatbk 92 YK cneayet, 4To BO-
N5 3aKOHOATeNs HanpassieHa Ha NMPOSIB/IEHME FOCYAaPCTBOM Iy-
MaHn3Ma K niuy, UMEIOLLLEMY Takoe Tsaxenoe 3abosieBaHme, Ko-
TOpOEe NPEnSTCTBYET AasibHeleMy OTObIBAHWIO HakKasaHus, W
YCTaHOBJNIEHNE BCNEACTBME 3TOr0 BO3MOXHOCTU OCBOOOXOEHUS
CyOOM nuua OT OTObIBaHUS HakasaHWs UM 3aMeHbl Haka3aHus
Bonee Markum. YkasaHue B gaHHom ctatbe YK Ha BpeMS BO3HUK-
HOBEHMS TSXENOro 3aboneBaHns, TO eCTb HA MEANLMHCKNIA KpU-
TEpPWUIA, B COOTBETCTBUM C KOTOPbLIM JINLLO MOXET OblTb OCBOOOX-
[EHO OT OTObIBAHMS Haka3aHUs UK HaKa3aHue MOXET ObITb 3a-
MeHeHOo 6oJfiee MAarkum B ciiyyae, ecnv OHO 3ab0N1eno Noce Bbl-
HeCeHus NPUroBopa, CBUOETENbCTBYET O HANNYMN NPABOBOW He-
onpeaeneHHOCTN, KOTOPasi BbIPaXaeTCcsi B HEBO3MOXHOCTW yCTa-
HOBJIEHUS B OTAENbHbIX C/Ty4asiXx BDEMEHN BO3HUKHOBEHUS 3a60-
NeBaHuS.

KOHCTUTYLUMOHHBIN Cya cHUTaET, 4TO HEONPEeaeneHHOCTb CO-
Oep>XaHnus NpPaBOBOW HOPMbl BIEYET BO3MOXHOCTb HEOAHO3-
HAYHOro NOHMMaHUS U NMPUMEHEHUS e€ Ha NPakTUKe, O YEM CBU-
netenbcTByeT obpauweHne 3aaButenss B KOHCTUTYLMOHHbIN
Cyn, 4TO MOXET MPUBECTU K HAPYLIEHMIO KOHCTUTYLIMOHHbIX
NMPUHLWMNOB BEPXOBEHCTBA MpaBa M paBeHCTBA BCEX Nepen 3a-
KOHOM.

Mcxoas 3 KOHCTUTYLIMOHHOMO NPUHLMNA paBEHCTBA BCeX Ne-
pen, 3akOHOM, IMLaM, UMEIOLLNM Tsxenoe 3aboneBaHne, KOTo-
poe npenaTcTBYET AalibHeEMWeMY OTObIBAHUIO Haka3aHus,
[OJIKHO ObITb rapaHTMPOBAHO PacCMOTPEHME CYyA0M BOMpoca O
BO3MOXHOCTN OCBODOXAEHNS UX OT OTOLIBAHUS HAKa3aHUS UK
3aMeHbl Haka3aHusa 6onee MSArkMM C YY4eTOM TSXKECTU COBep-
LUEHHOrO MNPECTYMJIEHNS, JIMYHOCTM OCYXAEHHOr0o, Xapakrepa
3aboneBaHNsA N apyrux o6CTOATENLCTB HE3ABMCUMO OT BPEMEHM
BO3HWKHOBEHWS 3a001eBaHNS: 0,0 UV NOCHE BbIHECEHUS MPUTro-
BOpa.

PaBeHCTBO Bcex nepen 3aKOHOM MOXeT ObiTb 06ecnevyeHo
TOJIbKO MPW YCNOBUM €AMHO00Pa3HOro NOHUMaHUS 1 NPUMEHEe-
HMSA NPaBOBOM HOPMbI Ha MpakTuke. VI3 aToro cnenyeT Takxke
TpeboBaHME SICHOCTU WM ONPeaeneHHOCTU 3aKOHOAATENIbHOro

M3 npakTnkn opraHoB KOHCTUTYLMOHHOIO NPaBoCcyanst

perynmpoBaHusi 06LLECTBEHHbIX OTHOLUEHWUI B onpeneneHHon
cohepe.

Mo mHeHunio KoHcTuTyumoHHoro Cyaa, ycTpaHeHne npaBoBOW
HeonpeneneHHOCTN B YacTu PeryinmpoBaHMs 0CBOOOXOEHUS OT
Yro/IOBHOIrO HakasaHUs WM 3aMeHbl HakasaHus 6onee MArkum
no 3aboneBaHnio, NPENATCTBYOWEMY OTObIBAHUIO HakalaHus,
no3BoNnNT obecneynTb peannsaumio KOHCTUTYLIMOHHbIX MPUHLM-
NMOB BEPXOBEHCTBA MNpaBa, PaBEHCTBA BCEX Mepen 3aKOHOM,
crnpaBeaIMBOCTM N ryMaHM3ma.

KoHcTuTyumoHHbii Cyn, Pecnybnuku benapycb npuaHan He-
0b6xoamMMbIM BHECEHME B cTaTblo 92 YronoBHoro kogekca Pec-
nyénukn benapycb M3MEHeHUn B 4aCcTN YCTAHOBNIEHUS BO3MOX-
HOCTU OCBOOOXAEHUNS OT HAaKa3aHWs UM 3aMeHbl Haka3aHus 60o-
niee MArkMm ny, UMEOLLLEMY MHOE Tsenoe 3abonieBaHme, npe-
NATCTBYOLLEE OTObIBAHUIO HAKa3aHUs, HE3aBUCMMO OT BPEMEHU
BO3HMKHOBEHUSA Takoro 3abosnieBaHus.

Pe3iome
PeweHuna KoHctutyunoHHoro Cyna
Pecnyonuxku Benapycb

«0 cooTtBeTcTBUM KOHCTUTYUMU Pecny6nuku Benapychb
3akoHa Pecnyonuku Benapycb «O BHeCeHUM U3MeHeHui
n pononHeHus B 3akoH Pecny6nukn Benapycb
«0 3awmTe npaB noTpeduTtenen»
ot 25 anpena 2012 r. Ne P-683/2012

KoHcTuTtyumoHHsii Cyn Pecnybnvku benapycb paccMoTpen B
cynebHOoM 3acefaHum B nopsake 06s3aTenibHOro NnpeaBapuTesb-
HOro KOHTPOAS KOHCTUTYUMOHHOCTL 3akoHa Pecnybnukn bena-
pycb «O BHECEHUU U3MEHEHUI N A0NoNHeHNS B 3akoH Pecny6-
nnku benapycbk «O 3awwmTe NpaB NoTpeduTenen».

Mpn npoBepke KOHCTUTYLMOHHOCTU 3akoHa KOHCTUTYLMOH-
HbIi Cyd, ncxoguT 13 crnenyouwero.

OpHon n3 mep, obecneyvBaloLMX MOJIHYIO peannsauuto
rpaxgaHamy CBOMX MpaB M 3aKOHHbIX MHTEPECOB, BbICTyNaeT
npenycMoTpeHHoe KOHCTUTYUMEN rapaHTUPOBaHUE KaXOoMy
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3alnTbl ero npaB KOMMETEHTHbIM, HE3ABUCUMbIM U BEecnpucT-
pPacTHbIM CYIOM B ONpeaefieHHble 3aKOHOM CPOKW (4acTb NepBas
ctaTtbn 60 KoHCcTUTYUMN).

B ctatbe 62 KOHCTUTYLMM 3aKpenieHo NpaBo KaXaoro rpax-
[aHVHA Ha PUANYECKYIO MOMOLL, B TOM YMCe NpaBo MoJib30-
BaTbCHA B /1000 MOMEHT MOMOLLbIO 2ABOKATOB U APYrnMX CBOMUX
npeacTtaBuTenen B cyae.

Ha ynopsigoueHme 3aKkOHOAATENBHOrO PEryMpoBaHns OTAENb-
HbIX OTHOLUEHWIA, BO3HUKAKOLWMX MPU OCYLLECTBNEHUM OOLLECT-
BEHHbIMM 00beaMHEHMAMN NOTPebuTenen neaTenbHOCTM Mo 3a-
wmMTe npaB noTpebuTtenen, HanpaeBneH NyHKT 9 ctaTbn 1 3akoHa,
B COOTBETCTBMU C KOTOPbIM 3akoH «O 3awimte npas notpedbute-
nen» pononHseTcs ctatben 48. B naHHOW cTaTbe onpeaenseTcs,
B YaCTHOCTW, MEXaHNU3M 3alLMTbl NMPaB NoTpebuTenemn, ocyLec-
TBNSIEMOV OBOLLECTBEHHLIMU O0ObEAMHEHUAMI MOTPedUTEenen no
rnopy4eHunio noTpedbutensa Ha 6e3B03Me3QHOM OCHOBE, a TakXe
YCNOBUS BO3MELLEHMS PACXOA0B, MOHECEHHbIX 0OLLLECTBEHHLIMU
obbeanHeHaIMU NoTpebuTeneln NpuM OCYLECTBEHUM OAHHOMN
NEeATENbHOCTN.

Tak, B 4acTu NepBoOM NyHkTa 2 cTaTbk 48 npegycmaTpuBaeT-
CSl, 4TO pacxofbl 06LECTBEHHOIO 0ObLEANHEHNS MTOTPEBUTENEN,
CBsi3aHHble ¢ 06paLleHeEM NO NOPYHEHUIO MOTPedbuTens ¢ npe-
TEH3MEN K N3roToBUTENO (NpoaaBLy, NOCTaBLUMKY, NPeaCcTaBm-
Teno, UCNOSHUTENIO, PEMOHTHOIM opraHm3aumn) obd ycTtpaHe-
HUWN HAPYLLUEHWI 1 O BO3MELLLEHUN NOTPEBUTENIO NPUYUHEHHbIX
3TUMKN HapyweHNISMN yObITKOB, OOpaLLEHNEM B CYA C UCKOM O
3awmTe npaB NoTpebuTens, npeacTaBleHMEM N 3ALLNTON B Cy-
[e npaB 1 3aKOHHbIX MHTEPECOB NOTpebuTens, noanexar BO3-
MELLEHUNIO U3rOTOBUTENEM (NPOAABLIOM, MOCTABLLMKOM, Npenc-
TaBUTENEM, UCMNOSIHUTENEM, PEMOHTHOWM opraHusauuein). Mpu
3TOM YCTaHaBNINBAETCS, YTO BO3MELLEHNE YKa3aHHbIX PACXO40B
BO3MOXHO MO MUCbMEHHOMY TpeboBaHMIO 0OLLECTBEHHOIO
0b6beaMHeHNsa noTpedbuTtenen nocne yaoBNeTBOPEHUS N3roTo-
BUTENEM (NPOAaBLOM, MOCTABLMKOM, MPeACTaBUTENEM, UC-
MOSIHUTENEM, PEMOHTHOW opraHm3aumen) NpeTeH3nmn, ¢ KoTo-
poi oblecTBeHHOEe 0O0beaMHEHME NOTpebuTenen obpallanock
Mo NMopyyYeHunio noTpedbutens NMbo nocne NPUHATUS CYAOM pe-
LUEeHMS B MONIb3Y NOTpebuTens, ecnu obLiecTBeHHOe 0ObegmHe-
HMe noTpebuTtenen He 3aaBMNO Takoe TpeboBaHMe npu obpa-

M3 npakTnkn opraHoB KOHCTUTYLMOHHOIO NPaBoCcyanst

LLEeHUN B cyd C UCKOM O 3alluTe npaB rnoTpedbutens; no petue-
HUMIO cyaa, BBIHECEHHOMY MO UCKY O 3allmTe npaB noTpedutens,
C KOTOpbIM 0bpallanoch 00LEecTBEHHOE 0ObeanHeHe noTpe-
outenen.

AHanNM3npys yCTaHOBJIEHHbI MeXaHN3M B3blCKaHUS pacxo-
[OB, NMOHECEHHbIX OOLLLECTBEHHbIM 00beaVHEHEM MNOTPedun-
Tenen, KoHCTUTYUMOHHbIM Cya obpaliaeT BHUMaAHME 3aKOHO-
[artens Ha onpenesieHHoe ynyuleHme B 4aCcTu pernamMeHTaumm
ob6bemMa B3bICKMBAEMbIX 0OLLECTBEHHLIM 0ObEANHEHNEM NOT-
pebuTenen pacxoaoB, CBA3aHHbIX C 3aWMTON NpaB NnoTpebu-
Tensa.

VMcxons U3 BbIIBNIEHHONO KOHCTUTYLIMOHHO-MPAaBOBOrO CMbIC-
na NonoXxeHun 3akoHa, OCHOBbLIBAOLLMXCS Ha OE3BO3ME3OHOM
XapakTepe ycnyr, okasblBaeMbIiX NOTPebuTento obLLEeCTBEHHbIM
obbeanHeHnem noTpebutenen, n HEOOXOAUMOCTU BO3MELLLEHUS
pacxodoB, MOHECEHHbIX YKa3aHHbIM 00beanHeHnem, KoHcTuTy-
LMOHHBbIM Cyn nonaraeT, 4To B LeNSX UCKJIIOYEHNSA HEOAHO3HAaY-
HbIX MOAX0A0B K OnpeneneHnio oobema nognexalinx BO3MeLLe-
HMIO PaCcXOd0B B Cllydae yaooBNeTBOpeHus TpedoBaHuii notpe-
OuTens JoMKHbI BO3MELLATbCS BCE MOHECEHHbIE MO ey pacxo-
Obl, BKIOYasa cyaebHble N3oepkkn, a Takke MHble BO3HUKLLVE 00
obpalleHnsa B Cyf U CBSA3aHHbIE C PACCMOTPEHMEM Aena Heob-
XO0OVMble pacxodbl, B TOM YMC/e pacxodbl Ha NPOBeAeHNEe 9KC-
nepTu3bl.

MyHkTOM 3 cTaTbn 48 npenycmaTpuBaeTcsd, YTO peanm3aums
06LEeCcTBEHHBIM 0ObeAVHEHMEM MOTPEDOUTENEN CBOMX MpaB Mo
[aye KOHcynbTauuMu noTpedbuTento no Bomnpocam 3alnTbl ero
npas, 0OpaLLEHUIO MO NMOPYHEHUNIO NOTPEDOUTENS C NPETEH3NEN K
M3roToBuTENO (NpPoaaBly, MOCTaBLUWKY, NPeacTaBUTENO, UC-
MOJIHUTENIO, PEMOHTHOI opraHnsaummn) od ycTpaHeHnn Hapylue-
HUA N O BO3MELLEHUM NOTPEBUTENIO NPUYNHEHHBIX 3TUMW Hapy-
LWeHnAMKN yObITKOB, OBpaLleHNIO B CYA C MCKOM O 3alMTe npas
noTpeduTtens, NpeacTaBNeHnio U 3aliuTe B cyde npaB U 3aKOH-
HbIX MHTEPECOB NOTPebuTensa (HeonpemeneHHoro Kpyra noTpe-
ouTenen) BO3MOXHA MPU YCNOBUM Hanuymsa y paboTHuka 006-
LLEeCTBEHHOro 06beaMHEeHUs NoTpebuTenen, peannayloLlLero
yKasaHHble rnpaBa 3Toro obuecTBeHHOro 0o6beaHeHUs, cemuae-
TenbcTBa 06 aTTECTALUN.

KOHCTUTYLUMOHHBIV Cyn, cHMTaeT, YTO 3aKpernsieHne Ha 3ako-
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HOOATEeNbHOM YPOBHE JaHHOro TpedboBaHusa K paboTHuKam 00-
LLECTBEHHOIro 00beANHEHUS NOTpebuTenen Henb3s paccMaTpu-
BaTb B KAYECTBE 3aKOHOMOJIOXEHMS, OrPaHNYMBAIOLLLErO NMpaBa 1
3aKOHHble MHTepechl 0OLECTBEHHOro 06beanHEHNS NoTPpebuTe-
Nen n ero paboTHUKOB, B YaCTHOCTU KOHCTUTYLIMOHHOMO NpaBa Ha
TPYA Kak npaea Ha BbIOOp Npodeccun, poaa 3aHATUA 1 paboThbl B
COOTBETCTBUU C NPU3BaHNUEM, CMOCOOHOCTAMMK, 06pa30BaHNEM,
npogpeccroHanbHOM MNOArOTOBKON U C Y4ETOM OOLLLECTBEHHbIX
noTpebHocTen (4acTb nepBas ctatbk 41 KoHcTuTyuun). Ycta-
HOBNEHME TpeboBaHMs 06 aTTecTauMm yKasaHHbIX PabOTHUKOB,
KOTOpas NPOBOANTCS C LIESbIO MPOBEPKM 3HAHUS 3aKOHOAATENb-
CTBa O 3alMTe NpaB NoTpebuTenen, HanpaeBIeHO Kak Ha 3aLunTy
npaB 1 3aKOHHbIX MHTEPECOB NOTPEOUTENS BCNeACTBUE NOBbILLE-
HUS KQ4eCcTBa KOHCYNbTauMii 4 NOTpebuTenei, Nnoay4eHns umm
KQ4YeCTBEHHbIX YC/yr MO O0roBopy 0e3BO3ME3OHOro okasaHus
YCNyr, Tak 1 Ha 3aLUTY NpaB U 3aKOHHbIX UHTEPECOB OOLLECTBEH-
HOro obbeanHeHus noTpeduTtenen. Boicokasa kBanudukaums pa-
O0THMKOB 0O6LLECTBEHHOrO 0ObEeAMHEHNA noTpedbuTtenen Oyaoet
crnocobcTBoBaTb HONiee KAYECTBEHHOM OLLEHKE BCex 00CTOos-
TENbCTB Y NEPCNEKTMBLI 3aLMThI NPaB NOTPedbuTens B LLENsx no-
JIyHEHNS MaKCUMaslbHO BO3MOXHOIO BO3MELLEHUS NMOHECEHHbIX
pacxoaoB, UCKIIOYEHMIO 3N10yNoTpebneHus notpedbutenem cBo-
MM NPaBoM.

KoHcTuTyumoHHbin Cyn npmuaHan 3akoH Pecnybnuku Bena-
pycb «O BHECEHUUN U3MEHEHUI 1 A0MoNHeHNsa B 3akoH Pecny6-
nnkn benapycsk «O 3awwmTe npas NoTpedbuTenein» COOTBETCTBYIO-
wmm KoHcTuTtyummn Pecnybnmkn benapycs.

M3 npakTnkn opraHoB KOHCTUTYLMOHHOIO NPaBoCcyanst

Pe3iome
PeweHna KoHcTutyumoHHoro Cyna
Pecnyonuku Benapycb

«0 cootBeTcTBUM KOoHCTUTYLMu Pecnyonuku Benapychb
3akoHa Pecny6nuku Benapycb «O npaBoBOM pexume
TeppuTOpUiA, NOABEPrLINXCS PaSANOaKTUBHOMY 3arps3HEHUIO
B pe3ynbTaTe KaTacTpodbl Ha HepHOObLIbCKOI ADC»
ot 17 mast 2012 r. Ne P-706/2012

KoHcTuTyuuoHHbin Cyn Pecnybnuku Benapycb B nopsgke
0693aTenbHOro NPeABapUTENIbHONO KOHTPOS MPOBEPUIT KOHCTU-
TYUMOHHOCTb 3akoHa Pecnybnukmn benapycbk «O npaBoBOM pe-
XUME TEPPUTOPUN, NOABEPTLUNXCS PagM0akTUBHOMY 3arpsi3He-
HUIO B pe3yrnbTaTte kaTacTpodbl Ha YepHobbinbcko AQC» (panee
— 3aKkoH).

MonoxeHnamm 3akoHa ONpeaensoTCs NPaBOBOM PEXUM Tep-
PUTOPUIA, NOOBEPTLLUNXCS PAANOAKTMBHOMY 3arpsi3HEHUIO B pe-
3ynbTarte katacTpodbl Ha HepHOObINbCKON ASC, KpUTEPUU OTHE-
CEeHUs 9TUX TEPPUTOPUIA K 30HAM PAOVIOAKTUBHOIO 3arpsa3HeHus,
PEXNM UX UCTMOJIb30BAHMS N OXPaHbl, YCITOBUS MPOXUBAHUS, OCY-
LLECTBIEHNS XO3ANCTBEHHON N MHOW OEATEeNbHOCTU Ha AaHHbIX
TEPPUTOPUSIX.

B cTaTtbe 4 3akoHa B ka4ecTBe 0HOro U3 KPUTEPMEB onpene-
JNIEHNS TEPPUTOPUM PAANOAKTMBHOMO 3arpsi3HEHNS yCTaHaBNMBA-
€TCs BO3MOXHOCTb NPOU3BOACTBA NPOAYKLMM, COOEPXKaHNE pa-
OVIOHYKTMOO0B B KOTOPOW HE MPEBbILWAET pPecrnybnnkaHCckmx Ao-
NyCTUMBbIX YpOBHel. Peanusaumsa npoaykumm, rnpovsBeneHHOM
Ha TeppPUTOPUN PALNOAKTUBHOIO 3arpsA3HEHSs, OCYLLECTBISETCS
npu ycnoemnmn o6s3aTeibHOro KOHTPOJS ee pagrMoakTUBHOIO 3ar-
PSA3HEHNS U HANWYUM OOKYMEHTa, NoATBEepPXAatoLLero CoOOTBeT-
CTBME COAepPXaHUs paguoHyKIMO0B B TaKOW NpoayKuum pecnyb-
JINKAQHCKMM OOMNYyCTUMbIM YPOBHAM (cTatbsd 29 3akoHa). Mpwu
3TOM 3aKOHOAATESb HE OnpeaenseT HOPMaTMBbl TaKUX YPOBHEN,
a npenycMaTpuBaET, YTO AaHHbIE HOPMAaTVBbI YCTAHABIMBAKOTCS
COOTBETCTBYIOLLMMU PECNYONNKAHCKMMW OpraHamMu rocyaap-
CTBEHHOrO ynpaBieHus.

KOHCTUTYUMOHHBIN Cyn CYMTAET, 4TO MNPU UCMOJSIb30BAHUU
yKa3aHHOro Noaxona MOXET He B MOJIHOM Mepe obecneyrBaTbCs
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KOHCTUTYLIMOHHOE MpaBO Ha OxpaHy 300poBbs. OCHOBHOE CO-
OepXaHre 1 NPUHLUMMbI OCYLLIECTBEHMS NpaB, cBOOOA, rpaxaaH
OOJMKHbI ObITb YCTAHOBMEHLI, Kak NpeaycMaTpuBaeTcs nooxe-
HUAMU KOHCTUTYUMK (NYHKT 2 4acTu nepBoi ctatbn 97), Ha 3aKo-
HOOATENbHOM YPOBHE. 3akpensieHne ykasaHHbIX HOPMaTUBOB B
3aKoHOOATeNbHbIX akTax MO3BOSIUT CO3AaTb AOMOSHUTENbHbIE
ycnoBus ans obecnevyeHns oxpaHbl XNU3HU 1 300PO0BbS OT BPea-
HOro BO34ENCTBUS PaaOHYKINO0B.

B cooTBeTCcTBUM CO cTaTber 9 3akoHa rpaxaaHe uMeloT npa-
BO Ha NMONy4eHne NnoJsIHOW, CBOEBPEMEHHOM U AOCTOBEPHOM NH-
dopmauun o pagnaunoHHO 0b6CTaHOBKE, MPUHUMAEMbIX Me-
pax no ee ynyduleHuto, a Takxke 0 NPaBOBOM peXnMe TeppPUTo-
puUn pagvioakTUBHOIO 3arpsi3HeHnst 1 06 OTBETCTBEHHOCTM 3a
ero HapyuieHwue. lNMpu 3aTomMm cornacHo 3akoHy NopsiA0K Npenoc-
TaBJIEHUS U PACNPOCTPAHEHUS Tako MHPOPMaLUM yCTaHaBM-
BaeTCs 3aKOHOOATEeNbCTBOM 00 OXpaHe OKpyXalouiern cpenbl,
06 obpalleHnsax rpaxaaH U iopuan4eckmnx nuL,  MHbIM 3aKOHO-
0aTeNbCTBOM.

Mo mMHeHuto KoHcTuTyumoHHoro Cypa, ycTaHaBMBaeMbli
nopsiAOK NpeaocTaBieHMs U pacnpoCTPaHeHUs MHpopmMaumm o
paguauvioHHOM 06CTaHOBKE, O MPAaBOBOM PEXMME TEPPUTOPUN
pPaguoakTUBHOIO 3arpsA3HeHUst 1 06 OTBETCTBEHHOCTU 3a €ro
HapyLweHne NyTeM OTCbIIKM K 0OLWMM nNpaBuiam, kacalLwmMmMmcs
nodon OoCTYNHOM MHpopMaL MK, CBUAETENbCTBYET O HEQOCTa-
TOYHbIX TFapaHTUaX peanu3aumm KOHCTUTYLUMOHHOro npasa
rpaxpnaH Ha nosly4eHne NoJIHOM, [OCTOBEPHOW U CBOEBPEMEH-
HOM MHpOPMAaLUM O COCTOSTHUW OKPYXaloLEen cpenbl B 4acTu
paguauuioHHOM obcTaHoBKM. B cuny ocobon 3Ha4MMOCTU yka-
3aHHOW MHpOPMaUUM ONS 300POBbSA HaceneHus Pecnybnukm
Benapycb 0COBEHHOCTM Nopsiaka ee NPeaoCTaB/iEHNs U pacn-
pPOCTpaHeHUs TPeObyloT yperyinpoBaHmsa Ha 3aKOHO4ATETbHOM
YPOBHE.

KoHcTuTyumoHHbin Cya, npmaHan 3akoH COOTBETCTBYIOLLMM
KoHcTutyummn Pecnybnukn benapycs.

M3 npakTnkn opraHoB KOHCTUTYLMOHHOIO NPaBoCcyanst

Pe3iome
PeweHna KoHcTutyumoHHoro Cyna
Pecnyonuku Benapycb

«0 cootBeTcTBUM KOoHCTUTYLMu Pecnyonuku Benapychb
3akoHa Pecny6auku Benapycb «O BHeCeHUM O0MNOJIHEHUIA
N NSMEHEHUI B HEeKOTopble 3aKoHbl Pecnyonuku Benapycb

no BONpocamM HOTapuaJsibHON AeATENIbHOCTUY
ot 5 mona 2012 r. Ne P-742/2012

KoHcTutyuuoHHeii Cya Pecnybnuku Benapyck B nopsake 06s-
3aTeNIbHOro NPEABAPUTENBHOIO KOHTPOJS MPOBEPU KOHCTUTY-
uMoHHoCTb 3akoHa Pecnybnuku benapyck «O BHeceHun oonon-
HEHWI N UBMEHEHUI B HEKOTOPbIe 3akOoHbl Pecnybnukn benapycbh
no BONpPOCaM HOTapuasbHOW OeATENbHOCTU» (Oanee — 3akoH).

MonoxeHnsa 3akoHa, KOTOPbIMW BHOCSTCS AOMOSIHEHUS U U3-
MeHeHUs B ['paxaaHCKMin NpoueccyanbHbli kogekc Pecnybamku
Benapych (ganee — I'MK) n 3akoH Pecnybnuku bBenapychk «O Ho-
TapuaTte n HoTapuasnbHOW AEATENbHOCTU», HAaNpPaBeHbl Ha CO-
BEPLUEHCTBOBAaHME NOPSAKA PAaCCMOTPEHNS GeccnopHbIx Tpebo-
BaHUIM rpaxaaH M PUANYECKUX JIUL, O B3bICKAHUN OEHEXHbIX
CYMM (3a40/IHKEHHOCTH).

MyHkToMm 1 ctatbm 1 3akoHa cTtatba 6 [MTIK gononHsaetcs
4acTblO NATOW, YyCTaHaBAMBAIOLLENW, YTO O peanu3aumn npasa
Ha CydebHyl0 3aluTy 3aMHTEPECOBAHHOE MU0 0693aHO COb-
NOCTU NOPSA0K NpenBapuUTeNIbHOro BHECYAEOHOro paspeLleHus
hena, ecnm B COOTBETCTBUM C 3aKOHOAATENLCTBOM [J151 B3bICKa-
HUS B GECCMOPHOM NOpsiaKe AEHEXHbBIX CYMM (3a00/KEHHOCTU) C
OOJDKHUKA NPeayCMOTPEHO COBEPLLUEHNE HOTAPUYCOM UCTOJTHU-
TENbHOM HAAMNUCU, @ TaKKe B UHbIX CllyyYasax, NPeayCMOTPEHHbIX
3aKoHOOaTeNbHbIMUN aKkTamMu.

KoHCTuUTyumnoHHbin Cyn OTMeYaeT, YTO BBEAEHME yCTaHaB-
nmeBaemon 3akOHOM Mpoueaypbl PacCMOTPEHUST 6EeCCnOpPHbIX
TpeboBaHMN KPeamTopa O B3bICKAHUM C AO0/KHUKA OEHEXHbIX
CYMM (3a40J1)KEHHOCTN) HAa OCHOBAHUW WUCMNOJIHUTENbHOW Haf4-
nMCM HOTapuyca HampaBiEHO HAa MaKCUMaslbHOE YMpPOLLEHNE
npouecca pacCMOTPEHNS OKYMEHTOB, COKpaLLEHNE CPOKOB UX
paccMOTpPeHUS, a AN KpeaAnTOPOB — CPOKOB B3bICKaHMA 3a4011-
XEHHOCTM. OCHOBHOE NMPENMYLLLECTBO UCMONHUTENBHOM HaOMm-
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CU Kak nepepn npukasHbiM, Tak U MCKOBbIM MPOU3BOACTBOM B
rpaxaaHCKoM Cyaoonponu3BOACTBE COCTOUT B Bosiee onepatme-
HOM peLLeHnn Bonpoca 06 yooBIeTBOPEHNM BECCNOPHbIX Tpe-
©60BaHUN KPEOMUTOPOB (FpaxaaH n lopuandyeckmx nuu). Manoxe-
HMe 3aKkoHOM B HOBOV pepakunm ctatbm 394 MK Takke nmeet
Lenbio ynopsaoyeHne 3akoHOAaTeNnbHOro peryanpoBaHus OT-
HOLLEHUIA B 4YacTU PaACCMOTPEHUS HOTapuycaMmu GeCCrnopHbIX
TpeboBaHui

Mpw oueHKEe KOHCTUTYLIMOHHOCTW A0OMNOAHEHU U USBMEHEHUIA,
BHOCUMbIX 3akOHOM B ctatbn 6 n 394 MK, KOHCTUTYLIMOHHbI
Cya ncxoamt M3 NONOXEHU psaa MeXAyHapOOHbIX MPaBOBbIX
aKTOB, Takux, kak Bceobuwas peknapauus npaB 4venoBeka
(cTaTtbs 8), MexayHapoaOHbIl NakT O rpaXaaHCKMX U MONUTUYecC-
KX MpaBax, B KOTOPOM 3akpennseTcad 00s3aHHOCTb KaXaoro
y4acTByloLEro B gaHHoM [akte rocygapcTea obecneynTb Jito-
6omy nuuy, Nnpaea U cBOGOAbI KOTOPOro HapyLLEHbI, 9DPEKTMB-
HOEe CpeacTBO MPaBOBOW 3aLUNUTHI, AaXe €CAN 39TO HapyLleHue
ObI/I0 COBEPLUEHO NMLAMKU, OENCTBOBABLUMMU B ODULNANIBHOM
KayecTBe, a Takke pa3BMBaTb BO3MOXHOCTU CyaebHOM 3alnTbl
(noanyHKTbI «a» K «b» nyHkTa 3 cTtatbun 2). Cya OCHOBbLIBAETCSH
Takke Ha ctatbe 60 KOHCTUTYUMU, B COOTBETCTBMU C KOTOPOWA
KaXaoMy rapaHTUpyeTcs 3almTa ero npae 1 cBobof komneTe-
HTHbIM, HE3ABMCUMbIM U BECMPUCTPACTHLIM CyoOM B onpege-
JIEHHbIE 3aKOHOM CPOKMU.

Mo mMHeHuto KoHctutyumoHHoro Cypa, ecnu 3akoHogaTesb
yCTaHaBnMBaeT 00683aHHOCTb CcOONOOaTh NPenBapPUTESNbHbIN
BHecyaeOHbI MopsaoK paspelleHns aena B kavyectBe 0643a-
TEeNbHOro yCNoBUs peanusaunu npaea Ha obpatlleHme 3a cyneb-
HOW 3aWmMTOoN (B NPeayCMOTPEHHbIX 3aKOHOAATEIbHLIMY aKkTamMu
cnyyasix) 1 MOTUBUPYET AaHHY0 00S13aHHOCTb HEOOXOAVMMOCTbIO
CHMXXEHUS Harpy3ku Ha cyAbl MO PaCCMOTPEHMIO MPaXAaHCKUX
nen, To B NepBYyl0 ovyepenb A0JKHA Y4UTbIBATbCA 00S3aHHOCTb
rocygapcTtea obecneumBatb OOCTYMHOCTb NPaBOCYAUS U rapaH-
TUPOBaTb KaXOO0MYy 3aLMTy ero npaB 1 ceBoOOA KOMMETEHTHbIM,
HEe3aBMCMMbIM 1 BECNPUCTPACTHLIM CYO0M.

KOHCTUTYUMOHHBIN Cya, cunTaeT, 4To nonoxeHuss KoHCTuTy-
UMK, rapaHTUpys KaxkaoMy MpaBo Ha cyaebHyto 3alinTy, He UCK-
N04aT BO3MOXHOCTU NMPUMEHEHUNS HAa ONPEAENEHHbIX YCNOBUAX
BHecyaebHbIx GopM 3amThl NpaB 1 cBoO6O Yenoseka. [pu aTtom

M3 npakTnkn opraHoB KOHCTUTYLMOHHOIO NPaBoCcyanst

TpeboBaHMe 3aKkoHa O COOMAEHUN NPeaBapuUTENIbHOrO BHECY-
0ebHOoro nopsiaka paspelleHns aena He NuuaeT 3anHTepeco-
BaHHOE NMUO B Cllydae BO3HUKHOBEHUS CMopa npaea Ha 3aluTy
CBOMX MpaB M 3aKOHHbIX MHTEPECOB B CYAEOHOM Mopsiake nyTem
npenobsiBeHUs ncka.

B cBs3u ¢ ykazaHHbIM KOHCTUTYLMOHHBIN Cyn, oTMe4vaeT, 4To
pPasBUTUE PbIHOYHbLIX OTHOLLIEHUI TPebyeT ycTaHOBNEHUS Bonee
DEeCTBEHHOro MexaHm3ma 3alimTbl NpaBa COOCTBEHHOCTU, Hem-
PVKOCHOBEHHOCTb KOTOPOI OXpPaHSAeTCst 3aKOHOM, 1 COBEpPLLEH-
CTBOBaHME 3aKOHOAATENLCTBA, PErY/IMPYIOLLLENO OOLLECTBEHHbIE
OTHOLLEHUS B chepe HoTapuanbHOW AeATENbHOCTU, AOJIKHO OCY-
LLECTBATLCA HE NYTEM U3bATUA PSOA MPaXaaHCKUX Oes U3 KOM-
neTeHUMn CyaoB, a NCXoas N3 GYHKUMOHANIBLHOIO npegHasHave-
HWS OPraHOB HOTapuaTta, OCHOBHAA 3aJa4a KOTOpbIX — obecrneye-
HMEe 3aLMThl NPaB 1 3aKOHHbIX MHTEPECOB rpaxaaH 1 lpuanyec-
KMX NL, TOCYOapPCTBEHHbBIX MIHTEPECOB MyTEeM COBEpPLUEHUS HOTa-
puanbHbIX AENCTBUN.

KoHCTUTYUMOHHBIM Cyn, npuaHan 3akoH COOTBETCTBYIOLLIMM
KoHcTuTtyummn Pecnybnukn benapycs.
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XVIlI EpeBaHckasa mexayHapoaHas
KOHdepeHuus

5-6 okTAOpPS B rOCTUHUYHOM Komrinekce “OunuxaH Pe3opT”,
pacnonoxeHHoM B ropoae Aunuxane, npowna XVII EpeBaHckas
MexayHapoaHasa KoHdepeHuus Ha Temy “Baammopeincrteue
KOHCTUTYLIMOHHbIX CYAOB U OPYrMX UHCTUTYTOB NO 0OEeCneyeHunto
MCMOSHEHUS PELLEHUN KOHCTUTYLMOHHOMO cyaa”.

KoHdpepeHumsa opraHnsosaHa KoHCTUTYLMOHHBIM Cyaom PA,
EBponeickoi komuccuen “3a gemokpaTtuio Yepes npaso” Cose-
Ta EBponbl (BeHeunaHckas KOMUCCUS), MeXaAyHapOaHOM opra-
Hu3aumen “KoHpepeHLmMsa OpraHoB KOHCTUTYLIMOHHOIO KOHTPOS
CTpaH HOBOW AemMokpaTumn” npm nogaepxke EpesaHckoro opuca
FepMaHCKOro obuiecTra No MexayHapoaHOMy COTPYAHUYECTBY
(GlZ).

Paboty KoHdepeHuumn oTtkpbin MNpencenatens KoHCTUTYLM-
oHHoro Cyna PA aruk ApyTioHsiH. OH OTMETU BaXXHOCTb Tpaau-
LIMOHHbIX KOHpEPEHUMIA Kak CpeacTBa B3auMOOEeNCTBUSA KOHCTU-
TYLUMOHHbIX CYOOB Pa3HbIX CTPaH U MeXAyHapOOHbIX MPaBOBbIX
CTPYKTYpP 1 0BMeHa onbiTa Mexay HAMWU, OAHOBPEMEHHO OTME-
TUB NPEKPACHYI0 BO3MOXHOCTb 03HAKOMUTb FOCTEN C ADMEHNEN.
VMIMEHHO 3TUM OOYCNOBNEHO NMPOBeAeHMe KOHpEepeHUMin B pas-
JINYHBIX ropoaax ApMeHun, Kak, Hanpumep, B NPOLUIOM roay — B
ropoae >xepmyk.

OT nmMeHn BeHeunaHCKOW KOMUCCUM CO BCTYMUTESIbHOMN
peubto BbicTynun Mpeacenatens KoHcTutyumoHHoro Cyna bon-
rapumn EBrenunn Tanuyes.

C NpMBETCTBEHHbLIMU C/TIOBAMU BbICTYMUAN MUHUCTP OCTULMN
Pecnybnuku ApmeHus [parip ToBmacsH, naBa EpeBaHckoro
oduca OpraHusauum no 6e30MacHOCTU N COTPYAHNYECTBY B EB-
pone (OBCE) AHgpent COpOKUH, pykoBoauTeNnb EpeBaHCKOro
oduca N'epmaHckoro obLiecTsa Nno MexxayHapoaHOMY COTPYAHN-
yecTBy (GlZ) BapaaH NorocsH.

Ha KoHndepeHunn ¢ goknagamm BeicTynunn: lNpegcenatens

MHdopmaums, pakTbl, COOOLLLEHNS

KoHcTutyumonHoro Cyna Pecnybnukn Apmenus armk ApyTio-
HAH; Buue-npesnneHTt ECIMY dpaHcyasa TynkeH; obiBLunii MNMpea-
cepatenb KoHctutyumoHHoro Cypa JlntoBckoin Pecnybnuku,
npodeccop BunbHiocckoro yHuBepcuteta druamioc Kypwuc;
Mpencenatens BepxosHoro Cyna CnoBaukon Pecnybnuku LLTe-
daH XapabuH; MNpepcenatens KoHcTutyumoHHoro Cyna Pecny6-
nukn Cepbusa Oparvwa CnuendeBud; MNMpencenatens KoHCTUTY-
umoHHoro Cypna Jlateuiickoin Pecnybnuku NyHapc Kytpuc; NeHe-
panbHbln Npokypop Pecnybnukun ApmeHus ArsaH OBcensH;
Mpencepatens KoHcTUTyumMoHHoro Cyna YkpauHbl AHatonumin IMo-
noswuH; MNpencepnatens KoHcTutyumoHHoro Coeeta Pecnybnukin
KazaxctanH Uropb Poros; cyaobs KoHcTuTyumoHHoro Cypa Jlu-
ToBCcKow Pecnybnukn OanHioc XKanmmac; cyabs KOHCTUTYLMOH-
Horo Cypa Poccuiickon depepaunn AnekcaHap KokoOTOB;
npegctaeButens [paxpaHckon uHuumaTtmebl “Cnacem Texyt”
lMarik AnymsH; cyabsi KOHCTUTYUMOHHOro TpubyHana [Monblin
Bowiuex XepmenuHcku; cyaps KoHcTutyumoHHoro Cyna Pecny6-
nukn Benapycb Tapgeyw BopoHoBuy; cyabs KOHCTUTYLMOHHOMO
Cyna bocHuu n M'epuerosuHbl 3natko KHexeswy; MNMpeacenartens
KoHcTutyumoHHoro Cypa Pecnybnukn TapxukmctaH Maxkam
MaxmynoB. Bokpyr 0oknaaoB pasBepHYnoCh 00CyXXaeHue.

B pamkax kynbTypHOW nporpamMmmbl roctn KoHdepeHumm no-
CEeTUIN NCTOPUYECKME MAMSATHUKM - MOHACTbIpn ArapumH u lo-
LIaBaHK.
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